
7634

Thursday, 22 November 1990

THE SPEAKER (Mr Michael Barnett) rook the Chair at 10.00 am, and read prayers.

PETITION - KALAMUNDA AND DISTRKICTS COMMUNITY HOSPITAL
Administration Transfer Opposition

MR THOMPSON (Darling Range) [10.03 am]: I have a petition couched in the following
terms -

To: The Honourable the Speaker and Members of the Legislative Assembly of the
Parliament of Western Australia in Parliament assembled.
We, the undersigned object to the suggestion that the administration of the
Kalamunda & Districts Community Hospital be transferred to a new authority and
request that our Hospital continues to be managed by a Board elected by the
Kalamunda community.
Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 532 signatures and I certify that it conforms to the Standing Orders of the
Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
(See petition No 179.]

PETITION - MAYLANDS CLAYPITS WETLANDS
Total Filling Opposition

DR EDWARDS.- (Maylands) [10.04 am]: I have a petition of particular importance to the
people of Maylands which was presented to me yesterday. It is couched in the following
terms -

To the Honourable the Speaker and members of the Legislative Assembly of the
Parliament of Western Australia in Parliament assembled.
We the undersigned being citizens of the electorate of Maylands petition that you:
(1) Oppose the preferred option of the City of Stirling for the total filling of t

Maylands claypits wetlands;
(2) Ask that the City of Stirling not proceed with any test filling until final plans

are completed;
(3) Ask that the City of Stirling develop a plan which incorporates community

proposals for retention and rehabilitation of the existing wetlands allowing
only limited housing development, and

(4) We ask that the government take action to ensure that the wishes of the
residents of Maylands are recognised.

And we as in duty bound will always pray.
The petition bears 2 300 signatures and I certify that it conforms to the Standing Orders of
the Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 180.1

PETITION - PENSIONERS
Federal Prescription Charges and Savings Deposits Assessment

Reconsideration
MR SHAVE (Melville) [10.05 am]: I have a petition which reads as follows -
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To: The Honourable the Speaker and Members of the Legislative Assembly of the
Parliament of Western Australia in Parliament assembled.
We the undersigned, being concerned at the Federal Government's attack on
pensioners in the recent Federal Budget, urge the State Government to denounce the
Federal Government's impost on pensioners and urge them to reconsider the
introduction of prescription charges and the assessment of pensioners' savings
deposits as earning 10 per cent per annum.
Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 3 895 signatures and I certify that it conforms to the Standing Orders of
the Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 18 1.]

PETITION - WELL WOMEN'S CENTRE, SOUTH HEDLAND
Establishment Support

MR GRAHAM (Pilbara) [ 10.06 am]: I have a petition couched in the following terms -

To the Honourable the Speaker and members of the Legislative Assembly of the
Parliament of Western Australia in Parliament assembled.
We, the undersigned request the Western Australian Government to support the
proposed establishment of a Hedland Well Women's Centre in South Hedland. The
Well Women's Centre being to provide information, supportive services and a
general health risk appraisal. The services are to be provided by women for women
in a non-threatening, comfortable environment.
Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound will ever pray.

The petition bears 568 signatures and I certify that it conforms to the Standing Orders of the
Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 182.J

PETITION - MT LESUEUR NATIONAL PARK PROPOSAL
Coal Mining or Power Statons Opposition

DR ALEXANDER (Perth) [10.07 anm]: I have a petition couched in the following terms -

To: The Honourable the Speaker and Members of the Legislative Assembly of the
Parliament of Western Australia in Parliament assembled.
We, the undersigned, request that the Parliament, in recognition of the immense
biological diversity and importance of the Mt Lesueur area:
(1) create a National Park with boundaries as recommended by the Environmental

Protection Authority,
(2) no coal mining or power stations be permitted within the boundaries, or

adjacent to the Mt Ltsueur National Park.
Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 168 signatures and I certify that it conforms to the Standing Orders of the
Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 183.J
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PERTH THEATRE TRUST - FINANCIAL REPORT 1989-90 TABLING
Incorrect Labelling

THE SPEAKER (Mr Michael Barneu): I have received a letter from the Minister for The
Arts advising that the report of the Perth Theat Trust tabled in this House on 16 October
1990 was wrongly labelled as the report for the financial year 1989-90, rather than 1988-89
as it actually was. I have agreed to the report's being amended and have directed that the
Votes entry be corrected.
[See paper No 597.1

ELECTORAL AMENDMENT BILL
Introduction and First Reading

Bill introduced, on motion by Dr Gallop (Minister for Parliamentary and Electoral Reform),
and read a first time.

Second Reading
DR GALLOP (Victoria Park - Minister for Parliamentary and Electoral Reform)
[10.l0arn]: Imove-

That the Bill be now read a second time.
Part IVA of the Electoral Act which deals with the recount procedure to fill casual vacancies
in the Legislative Council has been found to have the potential to produce unintended results.
The Electoral Commissioner sought advice from the Crown Law Department which
confirmed that the existing recount provisions could lead to a quota of votes becoming
locked up with a non-consenting candidate who cannot be elected.
What the existing section means is that unless the next candidate listed in a party group on
the ballot paper was able to nominate for the recount, there can be no certainty that a
candidate from the same party as the vacating member would be elected. If this occurred it
would negate the purpose of the section which is to preserve the intention of voters at the
original poll by electing the next available candidate of their choice.
The amendment proposes the retention of the existing procedure in section 156D which
instructs the Electoral Commissioner to disregard a preference for the vacating member and
to treat a ballot paper as if the numeral indicating any subsequent preferences had been
altered accordingly. In order to preserve the proportional nature of the original count, sitting
members must continue to be involved in the recount although this has no effect on their
status as members.
To correct the deficiency it is proposed that if a recount results in the election of a person
who has not nominated to participate in the recount, that election shall have no effect and a
fresh recount will be conducted. At the fresh recount, a preference shown for that person
will also be disregarded and the ballot paper treated as if the numeral indicating any
subsequent preference had been altered accordingly.
In effect, the fresh recount would treat the ballot papers as if there were two vacating
members. Recounts would take place until the first consenting candidate was elected. As a
safeguard the potential for a fresh election is added in the unlikely event that a recount does
not succeed.
Each recount must be treated as a completely new count for the following reasons: Pathways
taken by preferences on some ballot papers may be different at a fresh recount because an
additional preference will be ignored. Secondly, if the recount does happen to lead to a
non-participating candidate's being elected, it is unsatisfactory to simply continue with the
same count and distribute those votes because the next candidate down the list of preferences
could already have been excluded.
'Me deficiency in the Act should be corrected as soon as possible for the following reasons:
It is intended that legislation under consideration to allow appointment by a political party of
a replacement of an MLC elected to represent that political party will retain and rely on the
recount procedure working properly to replace a member elected as an Independent. The
Government has been advised that such legislation would involve a referendum. This may
not be passed prior to the occurrence of a vacancy.
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Clause 5 proposes to insert some miscellaneous omnissions in the Act which are related only
by virtue of being corrections.
Debate adjourned, on motion by Mr Cowan (Leader of the National Party).

DEBITS TAX BILL
Second Reading

MR TAYLOR (Kalgoorlie - Minister for Finance and Economic Development) [ 10. 14 am]:
I move -

That the Bill be now read a second time.
This Bill imposes the debits tax on liable debits made by a financial institution to an account
held in that institution. The Bill complements die Debits Tax Assessment Bill and together
they give effect to the transfer of the debits tax from the Commonwealth.
The provisions of the Bill are based on the corresponding Commonwealth Act and the rates
contained in the Bill are identical to those currently imposed by the Commonwealth. There
will therefore be no change whatever in the impact on taxpayers.
The tax ranges from 150 for debits of up to $100. to $2 for debits of $10 000 and over.
This Bill and the Debits Tax Assessment Bill are proposed to come into operation on the day
the Commonwealth's Debits Tax Ternination Act is proclaimed.
I commend the Bill to die House.
Debate adjourned, on motion by Mr Blaikie.

DEBITS TAX ASSESSMENT BILL
Second Reading

MR TAYLOR (Kalgoorlie - Minister for Finance and Economic Development) [ 10. 16 am]:
I move -

That the Bill be now read a second time.
Together with the Debits Tax Bill, this Bill will give effect to the transfer of the debits tax
scheme from the Commonwealth to the State, as announced in the 1990 Commonwealth
Budget papers. The Commonwealth has indicated that it wished to withdraw from the debits
tax scheme as from I December 1990.
It has indicated that the States and Territories will have their financial assistance grants
reduced by the amount of the revenue which they derive from the debits tax. The States or
Territories which do not adopt this tax will have their grants reduced by a notional amount
based on what they would have collected if they had enacted the necessary legislation.
Debits tax is a tax on debits to accounts on which cheques or payment orders may be drawn.
It was originally known as bank accounts debits - or BAD - tax reflecting its application to
bank accounts only. In 1987 it was extended to include accounts kept with non-bank
financial institutions, such as building societies and credit unions.
This Bill follows the provisions of the Commonwealth Debits Tax Administration Act except
for modifications necessary to reflect the change in jurisdiction. For instance, the nexus for
the tax in Western Australia has been confined to transactions within the State. The recovery
provisions have also been modified to enable recovery through State courts and for appeals
against assessments to be made to the Supreme Court rather-than through the Administrative
Appeals Tribunal under the Commonwealth law.
Collections for the last six months in 1990-91 are estimated to be $19 million. There will be
no net change in the financial positions of the State or the Commonwealth. Nor will there be
any change in the level of the impost on, or the administrative arrangements required of,
financial institutions. The Australian Taxation Office will continue to administer the tax on
an agency basis on behalf of the States for a period of up to two years. Provisions for that
arrangement are contained in this Bill.
This Bill and the Debits Tax Bill are proposed to come into operation on the day the
Commonwealth's Debits Tax Termination Act is proclaimed.
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I commend the Bill to the House.
Debate adjourned, on motion by Mr Blaikie.

HUMAN REPRODUCTIVE TECHNOLOGY BILL
Second Readng

MR WILSON (Dianella - Minister for Health) [ 10. 19 am]: I move -

That the Bill be now read a second time.
For some rime the Government has recognised that the practice of human reproductive
technology is a significant health issue with complex medical, social and moral implications
which requires some form of community accountability through regulation.
Balancing competing interests, such as the pursuit of knowledge, the refinement of
technology, compassion for the infertile, and respect for social attitudes and ethics is a
complex and difficult task.
Reproductive technology operates on the very frontiers of science, law, ethics and human
relationships. Developing the right balance for legislation in this State has dictated a slow
and painstaking progress in which difficult decisions have not been taken lightly. The
introduction of the Human Reproductive Technology Bill represents the culmination of a
long and sometimes contentious process of policy development involving wide and intensive
community consultation and drawing on the advice of scientific and medical experts in the
field.
In vitro fertilisation - IVF - was first performed in Western Australia in 1980. The first PIP
baby was born in Western Australia in 1982, only four years after the first IYF baby in the
world was born in the United Kingdom. The first Western Australian gamete intrafallopian
transfer - GIFT - baby was born in 1986, the first frozen embryo baby was born in October
1986 and the first donor ovum baby was born in May 1987. By the end of 1987 nearly 300
babies had been born in WA as a result of IVE or O1l' treatment, and in 1988 alone,
approximately 300 IVF/GIFT babies were born. By 1988 about 100 couples a month were
commencing IVF or GIFTr treatment cycles in the two WA clinics.
However, on the other side, some unfortunate, not to say tragic, incidents have occurred
which have heightened community concern about reproductive technology. Two Western
Australian NPF women have died - in 1987 and 1988 - as a result of anaesthetic related
accidents; these were reported in The West Australian on 23 April 1988 and 22 September
1988. In 1989, because of alleged failure to comply with guidelines limiting the number of
embryos used in each procedure, one of WA's 1VP clinics was the only unit in Australia to
fail to gain the national accreditation of the Fertility Society of Australia, which establishes
and monitors voluntary compliance with agreed standards. This was reported in the Daily
News on 8 March 1989 and The West Austiralian on 7 March 1989.
The first Australian case of stroke following the use of fertility drugs was also recorded in
Western Australia; this was reported in the Sunday Timtes of 8 April 1990. For the past six
years the Government, through three Government committees, has carefully been examining
the issues, consulting widely in the community, undertaking research and developing
recommendations and proposals for regulation of this difficult and controversial area. In
1983, the then inister for Health, Hon Barry Hedge, established a committee to inquire into
the social, legal and ethical issues relating to IVF and its supervision. This committee,
chaired by Professor Con Michael, recommended that a statutory licensing and supervising
authority should be established to oversee IVF in this State.
In July 2988 a major health services research project was published by the Health
Department of Western Australia which provided unique information on who was having
1WF treatment, what the procedures were, how successful they were, as well as how much
they cost. This was followed by the establishment of the reproductive technology working
party, chaired by Mr Michael Daube, which produced legislative proposals for regulation of
reproductive technology practice and research, and of surrogacy, based on the Michael report
and South Australia's Reproductive Technology Act. This report was considered by the
Legislative Assembly Select Committee chaired by Dr Judyth Watson. This committee
recommended that an urgent need existed for legislation to regulate reproductive technology.
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In December 1989, legislative proposals based on the Select Committee's recommendations
were circulated widely for public comment. Over 120 submissions were received from a
wide variety of interested people, and of these nearly 60 per cent camne from the general
public, nearly one quarter from the infertile in the community and about 10 per cent each
from IVF practitioners and other doctors.
As stated earlier, drafting legislation in this field is a very complex exercise. The nature of
this legislation goes to the very heart of the structure of our society, for in this Bill we have
had to consider the impact of reproductive technology on accepted social relationships, on
the structure of the family, on the nature and status of the embryo and on those who seek the
benefits and outcomes it offers. Such far reaching ramifications inevitably produce strong
polarity of opinion, and with it deeply felt convictions. Clearly the Government needed to
steer a responsible course that kept as its goal the promotion of safe, moderated clinical
practice to those in genuine need. Understandably, groups will exist in the community which
will perceive this Bill as going too far in facilitating technologically assisted pregnancies.
Equally, groups will challenge the Bill for its restrictiveness and over-concern in areas of
research and licensing. However, the Goverrnment, as is the case for all duly elected
Governments, needed to respond prudently to the overall constituency of Western Australia -
reflected through the public submission and comment - and not to adopt the views of one
section of it. The Bill before the House, in promoting a powerful but flexible approach to the
regulation of the practice of reproductive technology, reflects the appropriate balance of
views on these issues based in these consultations. This consultation will be ongoing through
a requirement of the Reproductive Technology Council established under this Bill to consult
and promote informed debate in the community.
The question may well be asked, why do we need to regulate reproductive technology when
othez areas of medical treatment are not so regulated; for example, all doctors practice within
a code of medical ethics under the Medical Act. However, the issues raised by reproductive
technology and rapid advances in the treatment of infertility involve not only medical issues,
but also scientific, social, religious, ethical and legal issues which go far beyond the bounds
of traditional medical practice and die private doctor/patient relationship. Many health
professionals other than doctors are involved.
As recently as June 1990 recommendations from the 'Consensus Meeting on the Place of In
Vitro Fertilisation in Fertility Care', organised in Copenhagen by the World Health
Organisation, stated -

Every country needs to develop an adequate system of quality assurance for all health
care. This is especially true with a service like IVF, which is invasive, expensive and
involves serious risks. Quality assurance includes: Certification of all service
providers; mandatory reporting of data; ongoing monitoring using selected indicators
and independent audit; and enforceable sanctions for non-compliance.

Legislation for IYF and embryo research has already been enacted in Victoria and South
Australia, as well as in the United Kingdom, Norway, Spain and Sweden. Legislation is in
progress in France, Germany and Denmark. In most of these countries legislation has
established statutory bodies, as is proposed in this Bill. In the United States 19 States have
laws which restrict embryo experimentation. Currently there is no direct regulation of
reproductive technology practices in this State. Generally in Australia there is a code of
practice for LWF clinics established by the Fertility Society of Australia through the
Reproductive Technology Accreditation Council, but compliance is voluntary and cannot be
enforced.
It became clear during public consultations that widespread community concern exists about
the practice of reproductive technology. Issues raised include the welfare of children born;
die impact on traditional family structures; the welfare of embryos; the cost of the
technology; the entrepreneurial nature of some reproductive technology practices; and the
exploitation of women. There is also the possibility of disputes in relation to human embryos
without any rules or law to guide the community in resolving them. Other issues indicate the
moral and ethical dilemmas associated with the technology. These include research on
embryos, donation of ova, the use of selective termination to reduce high multiple
pregnancies, cloning, creation of animal/bhuman hybrids and so on, all of which are now, for
the first time, technically possible.
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The words of Cardinal Bernarden of Chicago in his addresses on the need for a consistent
ethic of life are pertinent here. He has stated -

Living, as we do, in an age of careering technological development means we face a
qualitatively new range of moral problems.

Ironically, the rapid expansion in medical technology, while creating innovations in how we
care for people, also potentially threatens the well-being of life a: the same time. Science
and technological knowledge are undoubtedly needed to help fathom the difficulties faced by
humanity. However, in facing these concerns we need to subject technological application to
sound analytical scrtiny. Again, quoting the Cardinal -

The essential question in the technological challenge is this:
In an age when we can do almost anything, how do we decide what we ought to do?
The even more demanding question is:
In a time when we can do anything technologically, how do we decide morally what
we never should do?

This Bill will ensure that the technology used to treat infertility is safe, effective and in line
with accepted community standards.
At the World Health Organisation meeting the increasing role of industry - for example, drug
companies and large commerial interests in IYF - was a cause for concern. As a
consequence of the concerns relating to the multitude of interests and the varied influences
impinging on this technology a very comprehensive and detailed Bill has resulted. It wI
regulate reproductive technology practice and enforce adherence to adequate standards and
ethics, but in such a way that beneficial development is not stifled. It seeks to strike the
appropriate balance between the rights of infertile couples seeking treatment and the rights of
any children born, and to maintain equity, welfare and general standards in the community.
It will promote informed public debate and encourage decisions in this difficult area that
reflects the pluralistic society in which we live.
The knowledge gained in the course of the monitoring and evaluation called for by this Bill
should contribute to the generally accepted understanding of where these treatments most
appropriately fit in the hierarchy of treatments for infertility. Further to this, consideration is
needed to determine where infertility treatments lie in relation to other health care
treatments, in order of priority, and thus in relation to public funding in general.
Again at the recent World Health Organisation consensus meeting significant
recommendations were made. In relation to health planning and resource allocation it was
recommended -

No country can afford to apply every health technology to every person it might
benefit. Health needs must be assessed, priorities set, and resources allocated
accordingly. For t purpose of rational planning, countries must bring together
information on: The prevalence of infertility; the availability of all service options
(medical and social); the effectiveness of infertility prevention programmes;, the
effectiveness, risks and benefits of all medical options including IYF; and the costs of
medical and social services and prevention strategies.

This Bill covers a number of issues that have been the subject of community concern. It will
regulate eligibility for IVF procedures, which will be limnited to heterosexual couples who are
married or have been cohabiting for at least five years. It will control the storage of human
embryos, human eggs and sperm, and their use. It will govern all research carried out related
to the practice of reproductive technology. In particular it will absolutely prohibit all use of
human IVF embryos for research, including any diagnostic procedure on an JVF embryo. It
will also prohibit the deliberate production of a human clone, or of a living human or
animal/human hybrid or chimaera, embryonfushing, the keeping of or using of a human
embryo beyond 14 days' development, and the sale of human embryos or gametes. These
absolute prohibitions reflect general community abhorrence of these practices, indeed, of
even the possibility of these practices.
However, die scope of the Bill is limited to reproductive technology, TYF and other forms of
artificial fertilisation. This means it cannot cover everything of concern. For example,
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although it regulates the use of drugs that cause die ovulation of multiple eggs as part of IVF,
it cannot regulate the use of these drugs otherwise. The prohibition on human embryo
experimentation can only cover embryos developed by lYE or flushed from a woman's body
before implantation.
The Reproductive Technology Bill will establish a system of licensing whereby persons will
require a licence if they -

carry out artificial fertilisation procedures such as WVF or gamete intra fallopian tube
transfer, or
maintain storage facilities for human sperm, eggs or embryos.

In vitro fertilisation generally refers to the fertilisation, outside her body and in the
laboratory, of eggs taken from a woman. After successful fertilisation embryos are replaced
into the uterus usually after one or two days. GIFT is not an lVF procedure, but the
stimulation of the ovaries and collection of the eggs is similar. However, the eggs and sperm
are placed together in the woman's fallopian tubes and fertilisation takes place inside her
body.
For the purposes of the Bill, artificial fertilisation procedures are intended to include all (IF
related procedures, and artificial insemination. An in vitro fertilisation procedure itself is
intended to include 1WF, GIFT, and also isolated embryo transfer procedures not directly
associated with egg collection; for example, following freezing of embryos or embryo
donation.
Any laboratory procedure involving treatment of eggs removed from a woman's body,
leading to their fertilisation, or to embryonic development and the culture and maintenance
of those embryos is to be included in the definition of an 1WF procedure, and a licence will
be required. The definition does not include the collection or removal of eggs for other
purposes, such as for diagnostic testing or other medical reasons. Storage, for example by
freezing, of human gametes and embryos is to be licensed separately under the storage
licence provisions.
Medical practitioners who routinely carry out artificial insemination can apply for an
exemption from licensing if they comply with established standards of practice. Regulations
will be promulgated to exclude from any licensing requirement certain groups of people,
such as nurses working for a medical practitioner, or husbands in couples who need or wish
to carry out the procedure of artificial insemination for themselves, using semen obtained
from a licensed storage facility.
A storage licence will be required for sperm banks or embryo freezing facilities, and if
developed in the future, for egg banks. Thiis licence will also be required by those who
facilitate the supply of semen from multiple donors, even when this semen is not frozen.
Research on eggs in the process of fertilisation, on eggs or sperm prior to their use in
artificial fertilisation procedures, or research on participants that is carried out or facilitated
by licensees, will be regulated and requires general or specific prior approval by the
Reproductive Technology Council established under this Bill.
Licences will be granted by the Commissioner of Health as the licensing authority, on the
advice of the Reproductive Technology Council as to suitability of the applicants, and will be
dependent on compliance with a code of practice to be developed and monitored by the
Reproductive Technology Council. A system of licensing is the most appropriate way to
approach regulation in such a complex, fast moving area of medical science. Enforcement of
standards. on licensees will be primarily through -disciplinary action, leading to licence:
suspension or some lesser penalty. Those who carry out unlicensed procedures relating to
reproductive technology practice or storage which require a licence, will commit a serious
offence, carrying a maximum penalty of $25 000 or five years in prison for individuals, and
$50 000 for bodies corporate.

Disciplinary action against a licensee can occur when there is a breach of the proposed Act,
or failure to comply with rules in the code of practice, conditions of a particular licence, or a
direction by the commissioner. This involves a committee of inquiry established by the
Reproductive Technology Council, which must be conducted according to the rules of
natural justice. The committee will report to the Reproductive Technology Council, and the
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commissioner on the advice of the council will impose a penalty if that is justified. The
commissioner may also make a summary detrmination, with the consent of the licensee.
The Bill establishes a detailed appeal process to a judge of the Supreme Court, against
decisions of the commissioner in relation to licensing.
It is the view of the Government, which is strongly supported across the community, that
specific procedures need to be prohibited in the practice of reproductive technology. More
than one-half of the 120 public submissions addressed the issue of human embryo
experimentation and revealed widespread opposition to such research. Further to this, strong
differences of opinion exist within medical and scientific communities over the usefulness
and necessity of embryo experimentation. Professor Jerome Lejeune, a leading world
geneticist, told the Australian Senate Committee that there was no need for human embryo
experimentation for IVF programs to continue, and many leading Australian IVE specialists
have admitted that human embryo experimentation is unnecessary for successful IVF.
Strong arguments have been made for the unethical nature of human embryo
experimentation. The Helsinki and Tokyo declarations of the world medical assemblies
declare that -

In research on man, the interests of science and society should never take precedence
over considerations relating to the well-being of the subject.

I also refer to the statement of the 21 Fellows of the Royal College of Obstetricians and
Gynaecologists, including two former presidents, that human embryo experimentation -

.. reduces the status of the human embryo to that of an experimental animal,
contravenes the code of medical ethics and must be rejected.

The Bill creates a number of offences relating to human embryos developed by IVi' or
collected through embryo flushing. The embryonic stage is taken to begin from the
appearance of the two-cell stage, at the completion of fertilisation. All research involving
human embryos is banned. Also prohibited is the performance of any diagnostic test on a
human embryo. Most of these diagnostic procedures are still experimental, but it is
important to totally prohibit their use at this stage, to allow time for their broad social
implications to be considered. This ban will include the procedure of embryo biopsy.
Additional offences cover keeping or using an embryo beyond 14 days of development, and
selling human gametes or human embryos. "Sale" is interpreted so as to permit payment of
reasonable expenses to the supplier, but to prohibit other valuable consideration in return for
gametes or embryos, such as the offering of discounts or priority for treatment.
The production of human/human Or human/animal chimaeras or hybrids, including any early
stage such as that produced by the binding of human sperm to a hamster egg, is prohibited.
Deliberate human cloning is also to be an offence, as is the surgical procedure known as
embryo flushing or Waage by which embryos are flushed from a woman's body prior to their
implantation in her uterus, which implantation begins at about 7 days after fertilisation and is
completed by about 14 days. T1hese offences carry maximum penalties of $25 000 or five
years in prison for individuals, and $50 000 for bodies corporate.
For the purposes of enforcement of the licensing and offence provisions, the Bill also
provides powers to enable authorised officers to enter premises, search records and
information, ask questions and so on, of licensees and others who may be contravening the
Bill.
In addition, for the purposes of equating liability for contravention of the Bill with real
responsibility for licensed practices, the Bill makes extensive provision to ensure that
individual persons are identified in positions of responsibility or authority, in relation to
licensed facilities where the licensee is a body corporate, or is not involved in the day to day
supervision or management.
The 11 member Western Australian Reproductive Technology Council is established as a
statutory body by this Bill- This council will have a vital, central role in the administration
of the Bill. One of its key functions is to compile and review the code of practice that is to
set the standards of ethics and practice for the licence holders. It will have an important
advisory role to the Commissioner of Health on all matters relating to licensing, monitoring
of compliance and disciplinary matters, as well as to advise the Minister on reproductive
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technology, and generally as to the administration of the Bill. It wI also provide a forum for
public debate and education on reproductive technology, and approve research carried out or
facilitated by licensees on gametes, fertilising eggs and participants.
The membership of this council is crucial, to provide proper representation reflecting social,
ethical and public health views, and a community and expert perspective, but also to be
sensitive and informed about the needs of those providing or using reproductive technology
treatments. To this end the Bill specifies the balance of expert and community membership,
and seven organisations that are to nominate members are named in the Bill or regulations.
The Minister for Health will nomidnate the remaining three members and the chairperson.
The I I members will be approximately equally divided between men and women, and
provide expertise in reproductive technology and public health, as well as providing ethical
guidance and representation of the infertile, women, children and the general community.
Ihe nominating organisations named in the Bill include the Australian Medical Association,
the Royal Australian College of Obstetricians and Gynaecologists, the Law Society and the
Department for Community Services. Organisations to be named in regulations will
represent the infertile, practitioners in reproductive technology and the interests of women.
The Bill limits to one the membership of those who have a direct pecuniary or other
beneficial interest in the practice of a licensee, although exceptions to this can be prescribed.
The Bill specifies procedures for the operation of the council, and requires its annual report
to be laid before Parliament each year. The council is to be funded from within the Health
Department of WA budget- The most significant role that council has is to formulate the
code of practice, after widespread consultation with relevant members of the community.
The code of practice will set the ethical and practice standards that must be observed by
licensees. This code will set out rules that will have the force of law if not disallowed by
Parliament, and that may also refer to conditions of licence to be complied with. The code
will also include guidelines, which will provide the details as to how the rules should be
observed and the practices carried out.
The Bill contains a number of directions to the council as to which matters are to be included
in the code. Other practices will be prohibited through a code of practice, such as the ixing
of multiple sources of human reproductive material in a single procedure in such a way as to
confuse the biological parentage of any child born, and the development of lYF embryos not
likely to be needed in treatment of a particular couple. It is also required to regulate certain
other procedures, for example ovarian stimulation carried out by licensees in the course of
artificial fertilisation, and procedures that may lead to multiple pregnancies.
Other vital elements in the code of practice relate to the counselling of participants and the
establishment of criteria for obtaining their informed consent. This will ensure that
participants using licensed reproductive technology treatments will have access to adequate
information and whatever personal support they need, but also that appropriate consideration
is given to the future welfare of any child born from the procedures. The Bill limits
eligibility for an 1WF procedure to heterosexual couples, who are married or have cohabited
for at least five years, in the interest of providing a stable family for any child to be born. In
relation to these aspects, the code will also require in the provision of services to participants
the separation of screening for eligibility from counselling for personal support.,
The Bill directs the council to ensure in the code that the primary purpose of storage of
embryos or eggs in the process of fertilisation should be for their future implantation, and
restricts the length of time any embryo can be frozen to a maximum of three years. Other
difficult matters to be resolved in the code include limitations on the use of gametes, whether
or not known donors can be used and whether posthumous use is appropriate.
The Bill provides for regulation of certain permissible research or experiments that are
carried out by licensees or authorised by them, through obtaining general or specific prior
approval frm council for all experiments on human eggs or sperm that are intended for use
in an artificial fertilisation procedure, or on eggs in the process of fertilisation, or research
involving participants. The council may also require approval of a specific institutional
ethics committee for the research and may adopt such approval as sufficient for its own
approval.
The Bill also addresses the difficult questions of who has power to deal with or dispose of
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gametes and embryos, and who must consent to how they are used. With the possibility of
long term storage and of donation, it is inevitable that gametes or embryos may be not
needed for the purpose for which they were originally provided or created, or that disputes
will arise as to the use to be made of them. The Bill provides that control over gametes and
power to deal with and determine use of them will always be with the original providers of
the genetic material, unless those persons donate their gametes to someone else.
Embryos can only be created &r donated to implant into a particular woman as part of a
couple, and the rights of control are vested in that couple. Under this system a licensee can
never create or "own" "spane embryos". If there is a dispute over an embryo, or both
members of a couple die, the residual rights of control vest in the Commissioner of Health,
who must eventually direct that the embryo be allowed to succumb.
Division 6 of part 4 details the records that must be maintained by the licensees or holders of
exemptions as a condition of licence, including identity of participants in the procedures,
their consent to the procedures, and the procedures undertaken. This information must be
maintained in a secure manner and for a specified length of time. In addition, the
commissioner has power to establish registers of information, which will include information
supplied by the licensees or obtained from their records. The details of these registers will be
prescribed, but they will include identifying information relating to participants, procedures
and any children born as a result of artificial fertilisation procedures.
Strict confidentiality provisions and offences in the Bill will ensure the safe maintenance of
this information. Any officer authorised under the Bill to be allowed access to confidential
records will be able to do so only in prescribed circumstances. These records will serve two
purposes: Firstly, information on gamete or embryo donors and children born as a result are
important to maintain information on the biological parentage of these children. This
information might be required for important medical reasons, or to provide background
information to the children about their genetic parents. The Bill, however, does not provide
access to identifying information as this is to be the subject of separate legislation; but it is
important that provision be made for the records to oe kept. Secondly, the records will allow
objective evaluation of the success rates and problems of reproductive technology
procedures, including the evaluation of any long term risks to participants or children. In this
way research carried out can reassure patients, practitioners and the general community that
the procedures are indeed safe and beneficial.
The Bill also sets out the relationship between the Minister, who will have overall
responsibility for the administration of the proposed Act, the Commissioner of Health as the
licensing authority, and the council. The Minister for Health may direct the council,
provided the directions relate to the objects of the Bill. If the council disagrees with the
Minister it must comply, but a record of the disagreement may be placed before each House
of Parliament. Intervention by the commissioner into council functions can be taken only in
the interest of public health, with written approval of the Minister, and details subsequently
must be placed in the annual reponl.
in addition the commissioner has general powers as the licensing authority. He or she can
refuse to grant a licence, even if all conditions are met, if there is not in his or her opinion a
genuine social need for the licence, although this decision is appealable, He or she can grant
a licence when all conditions are not met, if this is in the public interest and if the
noncompliance is not substantial. For example, it may be the case that all required facilities
and staff for the IVE laboratory are already provided by the licensee, but some formal
national accreditation, as required by the code, has not yet been finalised. He or she may
also at his or her discretion, and without referring the licensee for disciplinary action,
immediately suspend a licence, if he or she believes any person's health is seriously
endangered, or, with three months' notice, if he or she believes this to be necessary in the
public interest. However, exercise of this power is appealable and it is anticipated that it
would need to be used only rarely.
The commissioner has the power to give directions to licensees, provided these are not
inconsistent with the Bill or code of practice. The Bill provides a general power for the
Governor to make regulations in an emergency, where the code is silent or the council has
not reached a decision. These regulations could override the code,
The House has before it a Bill of tremendous significance. From what has been said and
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from what can easily be perceived when reading the Bill, a great amount of disciplined work
has gone into this legislation. I wish to publicly thank all who have contributed to the
compilation of the Bill. The people of Western Australia are indeed grateful to all who sat
on committees, produced submissions and who worked on the drafting process. I am
confident that this long awaited legislation will provide appropriately and sensitively for the
regulation of this important area of medical practice and scientific advancement. Tlhroughout
we have attempted to respond compassionately to the infertile to allow the provision of safe
and reasonable treatment. At the same time we have had to act prudently and to be mindful
of the social ramidfications of this new technology. The Bill represents a balanced approach
to a most contentious issue. It will meet community demands for evaluation and
accountability for the development and use of the technology, while being responsive to the
needs of die infertile and of children born. as a result of the treatment, and yet be sufficiently
flexible to allow beneficial scientific progres. Accordingly I commend this Bill to the
House.
Debate adjourned, on motion by Mr Blaikie.

EAST PERTH REDEVELOPMENT BILL
Second Reading

MRS BEGGS (Whitford - Minister for Transport) [10.55 amn]: I move -

That the Bill be now read a second time.
The East Perth project is the largest urban renewal project ever to be proposed for Western
Australia. The project aims to provide the catalyst for the revitalisation of East Perth by
transforming an unattractive area of industrial land into a new urban community, attracting
thousands of Western Australians back into the inner city to live, study, work and play. The
major objectives of the proposal are to -

rejuvenate East Perth by promoting and assisting the development of a mixture of
land uses which reflect the main living, working and recreation elements of urban
life;
create an attractive, vital and functional environment;
support the development of, and accessibility to, the Perth central area;
create new recreation opportunities focused on public enjoyment of the Swan Riven.
promote development which is viable and attractive for private investment; and
provide a staged and flexible planning approach which can respond to changing
economic conditions and community needs.

The main redevelopment area extends from Summers Street in the north to Wittenoom and
Nile Streets in dhe south. The western boundary is Lord Street and the Swan River forms the
eastern boundary. Most of the area is currently in some form of Government ownership.
Sections of this land will not be redeveloped as the land is being used for appropriate
purposes chat will be ongoing.
An outline development plan for East Perth has been released for public comment. It is
intended that a formal development scheme will be prepared after public input has been
considered.
The economic and social benefits of the project will be significant. The project will, directly
and indirectly, generate several thousand jobs. The early stage of the project will provide
more than 600 medium density dwellings which will cater for those people who can benefit
from inner city living; including smaller families, single people and the elderly. Later stages
of the projet are intended to provide additional housing, short stay apartmnents and a hotel.
In time, it is expected that more than 1 000 additional homes could be built in the wider East
Perth area. The proposed focus of residential, comnmercial and recreational development is
an inlet at Claisebrook on the Swan River. Development around the inlet will create an
exciting urban atmosphere attracting people from all over the metropolitan area.
A new education and triigcentre catering for up to 10 000 students is proposed to provide
specialist training in inusral technology and applied science - two area recognised as

7645



Cornerstones of zhe State's economic growth and prosperity. The centre will be the catalyst
for commercial research and development facilities to locate in the area.
In addition to the extensive housing and recreation developments, it is expected that over the
next 20 years a significant number of employment opportunities will be created in East Perth
in a range of office, commnercial and research activities. By channelling the business and
support functions into the most suitable areas, other sectors of the central city - such as
around the East Perth hill - can be given more of a residential emphasis.
An innovative development approach is necessary for the efficient and effective
redevelopment of East Perth. The benefits of such an approach can be seen internationally
through urban renewal projects such as the London Docklands and the False Creek housing
project in Vancouver, and nationally by projects such as Sydney's Darling Harbour and the
South Bank projects in Brisbane and Melbourne. In each case, special planning and
management processes were seen as necessary to realise comprehensive redevelopment.
The existing machinery of Government in Western Australia is also not adequate to deal with
redevelopment of this project area in a proactive way. No single authority presently has the
full range of resources and expertise necessary to implement the project. Moreover, the
existing division of powers between the Perth City Council and the multitude of State
Government departments is not conducive to the complex planning and management task
required for comprehensive redevelopment. The challenge for successful implementation of
the overall project is to devise arrangements which provide sufficient management focus and
control over development while deferring to other authorities or established processes on
specialist matters, including assessments under the Environmental Protection Act and the
Aboriginal Heritage Act.
Government leadership and a clearly identifiable project proponent are essential to attract
private sector investment. A positive project image is also needed and a tangible
commitment to the redevelopment of the area must be demonstrated. A high standard of
project management is equally important. The management structure must be responsive to
community needs and fully accountable to Government. At the same time it must have a fine
appreciation for the commercial and technical requirements of successful development.
Special project legislation is necessary to facilitate development. The legislation wilt
provide the required focus, together with the management and organisational arrangements to
assist redevelopment. A development authority will be established under the legislation to
provide consistency in decision making and approach. The development authority Will
include a representative from the Perth City Council and be made up of persons with
knowledge or experience in urban planning, business, management, property development,
financial management, engineering and transport. The main functions of the development
authority will be to plan, undertake, promote, coordinate and control the redevelopment of
land in the project area. This will generally involve -

overall planning, urban design and development coordination:
land assembly, site preparation and property management;
arrangement for the provision of service infrastructure and community facilities; and
disposing or leasing of land in accordance with the approved development scheme.

The authority wili be bound to a formal development scheme established under the
legislation. It will control development within the project area, in consultation with the
appropriate public authorities, and provision will be made for appeals. The operations of the
development authority will be subject to ministerial policy direction and fully accountable
under the Financial Administration and Audit Act.
Government involvement in the project will focus on the traditional roles of land assembly,
provision of infrastructure, planning, promotion and overall development management.
Public expenditure is expected to be recouped from the proceeds of land disposal. The
involvement of the private sector will be essential in the overall realisation of the project
through the development of land for a range of residential and other purposes. The sale or
lease of land would normally be subject to agreements to ensure that development reflects
the project's overall objectives and design standards.
In summary, the management arrangements proposed in this Bill will provide both
accountability and integrity in the development process.
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The Government has committed funding totalling $7.4 million in ibis year's State Budget.
This will allow the first stage to commence while more detailed planning proposals are being
resolved. The funding will mainly be directed towards works and services including
upgrading roads and service infrastructure, landscape improvements, land assembly and site
works, and preliminary works aimed at cleaning up the Swan River foreshore.
The East Perth project is a major initiative to breathe new life and vitality into this mun-down
pant of the city. T1he State Government is taking the lead by providing a framework for
development. The East Perth project is, however, a long term project that will need all levels
of Government and the private sector to work together with a common purpose, to achieve its
goals. The projet deserves the support of both sides of the H-ouse. It is a tangible
demonstration of urban consolidation and revitalisation of the central city. I commend the
Bill to the House.
Debate adjourned, on motion by Mr Lewis.

AGRICULTURAL PRODUCTS AMENDMENT BILL
Second Reading

MR BRIDGE (Kimberley - Minister for Agriculture) [11.03 am]: I move -

That the Bill be now read a second time.
The Western Australian horticultural industry continues to be an important contributor to the
State's economy. The production and sale of fresh fruit and vegetables is growing in
response to population growth and overseas market opportunities. The availability of good
quality and correctly described produce is important to the general population and the long
term wellbeing of the industry. The fresh fruit industry has a predominantly domestic market
orientation, with vegetables being an important export earner in addition to meeting local
needs. The sale of fresh fruit and vegetables for the domestic market is not limited to, but is
dominated by, the central wholesale market system located at Canning Vale. This system
relies upon buyers having confidence in the quality of product offered far sale and in the
correct designation of that product in the marketplace.
The Agricultural Products Act is the umbrella legislation in this State for regulating the sale
of certain fresh fruit and vegetables on the local market. At the present time regulation is
confined to apples, pears, citrus and stone fruit. The Act, in addition to prescribing grading
and packing standards for this limited range of fruit, also provides powers for authorised
persons to inspect, detain and, if necessary, destroy produce that does not conform to the
relevant standards. In addition, the Act provides for penalties for non-compliance with the
prescribed standards. It is an unfortunate fact of life that regulation is considered necessary
in ibis area to deter malpractice. This malpractice, in areas such as incorrect grading and
labelling, can cause long term damage to the industry as a whole. However, the present
penalty system is restricted to prosecution through the courts, an often extended and cost
ineffective procedure. In a broader sense, Western Australia is not alone in adopting forms
of regulation in ibis area. The States of Queensland, New South Wales and Victoria have
had for many years regulations governing the sale of fresh fruit and vegetables on their local
markets.
In this context, I wish to refer to the national standards for fruit and vegetables. The
Standing Commnittee on Agriculture, which comprises Commonwealth and State primary
production departmental heads, resolved some time ago to encourage the implementation of
uniform domestic standards across Australia. This resolve, which also has the endorsement
of the agricultural Ministers' body, the Australian Agricultural Council, has been taken up by
all States.
The mechanism providing for uniform standards across Australia is the Commonwealth
export standards which are already in place for more than 20 types of fruit and vegetables.
The Bill before the House provides, among oilier things, for the adoption, where appropriate,
of these Commonwealth standards in Western Australia. Where this is inappropriate, State-
based standards, called "codes" in the Act, can continue to be prescribed. As with any
system of regulation, this system can be largely ineffective if there is no cost effective
method of dealing with those persons who attempt, often successfully at present, to avoid
their responsibilities to their industry and to the law. I will again refer to this in a few
momnents.
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Thus, with this background, I wish to draw the attention of the House to the following key
issues which are included in the Bill -

1. The expansion of the scope of the Agricultural Products Act to all fresh fruit and
vegetables.

2. A change in the emphasis placed on the existing penalty system to make it more
effective as a deterrent to malpractice.

3. The establishment of a miust fund to receive money from the prosecution of offenders
under the Act and the use of these moneys for the betterment of the fruit and
vegetable industry.

It is appropriate to explain each of these areas separately. Expanding the scope of the
Agricultural Products Act: Based on past industry consultation, the Act now provides for the
Minister to formulate codes& In addition, the Act specifically provides for the Minister to
prohibit sales of prescribed grades and sizes of apples, pears, citrus and stone fruit, should
this be required at any time, in consultation with industry and when unfavourable seasonal
conditions or other causes make this necessary. The Act is limnited in terms of its scope to
allow for the prohibition of certain grades for the full range of fruit and vegetables;, that is,
for types of product in addition to apples, pears, citrus and stone fruit.
Given the national thrust in this area, and industry support within Western Australia for a
wider range of fruit and vegetables to be covered by local codes, the relevant references to
.'produce" in the Act will be amended by the Bill to cover all fruit and vegetables. This will
be accomplished by the making of codes for all types of fruit and vegetables, either by the
adoption of Commonwealth codes where these exist, or by the development of State-based
ones where there is no appropriate Commonwealth code.
Industry support for these changes has been forthcoming from the Western Australian Fruit
Growers' Association and the Western Australian Fruit and Vegetable Industry Advisory
Commnittee. Industry consultation has also occurred with a broad cross-section of specific
fruit and vegetable grower associations, the outcome of which was unanimous support for
broadening the scope of the Act.
Changes to the penalty system: The proposed amendments provide for a system of
infringement notices, on-the-spot fines, for infringement of sections of the Act relating to the
sale of fruit and vegetables. The current system of detaining, regrading and disposal of fruit
and issuing verbal and written warnings for produce in breach of the Act has been found to
be largely ineffective. Under the proposed amendments produce not conforming to the
provisions of the Act will be detained from sale by inspectors and become subject to an on-
the-spot fine.
Offenders who choose to defend an offence may have the matter dealt with by the courts as
is the normal practice. Also, where it is later deemed appropriate, there will be power for
amendment of an infringement notice by deferral of the time-to-pay period, by its
withdrawal, or by its replacement with a court based prosecution procedure. The proposed
amendments will allow for on-the-spot fines to have an immediate and more meaningful
impact on persons offering for sale produce that does not conformn to the relevant code. A
similar system has been operating successfully in New South Wales for several years.
The Agricultural Products Act modified penalties revenue fund: An important change to the
existing penalty system, as reflected in the Bill, relates to the use of money derived from the
infringement system. The current Act, whilst providing for penalties, does not specify uses
for these funds and they therefore contribute to consolidated revenue, with little direct benefit
to the industry. The Bill specifies that all funds derived shall be directed to an account called
the "Agricultural Products Act Modified Penalties Revenue Fund". In effect, this will serve
as a trust fund.
Inspection of local market produce in Western Australia is currently almost entirely funded
by industry, with virtually no inspection of vegetables. Funds for the inspection of fruit are
currently mostly raised through the fruit growing industry trust fund under the provisions of
the Fruit Growing Industry (Trust Fund) Act. As the scope of the Agricultural Products Act
will be broadened by this Bill to include vegetables as well as fruit the Western Australian
Fruit Growers' Association strongly supports the view that a separate fund be established.
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This would not only help offset the cost of inspection but would also allow die industry to
better support other activities such as promotion and research. The Bill therefore specifies
that moneys paid into the fund may be applied towards; first, ongoing enforcement of
relevant sections of the Act; secondly, the cost of measures to prevent or eradicate pests or
diseases affecting the fresh fruit and vegetable industry; and thirdly, compensation and
promotion. These provisions have the direct effect of diverting funds derived from the
industry back to the industry in very positive ways.
In a general sense the Bill contains housekeeping provisions to better define the words
"1Code" "Department" and "Director General". It extends the responsibility for compliance
with a relevant code to include the persn in charge of a consignment of produce and it
simplifies the method of authorising and designating persons empowered to take action under
the Act. It also envisages that the infringement notice system will be taken up by the
infringement notice registration and enforcement procedure system to enhance the cost
effectiveness of penalty recovery.
It is important to note that the Bill does not contain a commencemnent clause, with the result
that under section 20(2) of the Interpretanion Act 1984 it will come into effect 28 days after
receiving Royal Assent.
The Bill provides the necessary scope in terms of produce coverage for local market
regulation. It will introduce a modified penalty system which will have an immediate impact
on those persons who have tendencies to malpractice and will allow for funds derived from
the penalty system to be channelled directly back to the industry. The amendments have the
full support of the industry.
I commend the Bill to the House.
Debate adjourned, on motion by Mr Blaikie.

HOME BUILDING CONTRACTS DILL
Second Reading

MRS HENDERSON (Thornlie - Minister for Consumer Affairs) [11. 16 am]: I move -

That the Bill be now read a second time.
The principal objectives of the Bill are to provide contractual protection for new home
buyers in particular, as well as to those who are undertking building work on an existing
home, and to provide reputable builders with an assurance that confidence in the building
industry will not be eroded by the irresponsible actions of a minority. The Bill has been
prepare~d in response to the findings of the home building industry inquiry which reported to
the Government in 1989.
The boom conditions of the housing industry in 1988 revealed problems within the home
building industry which eventually led to the widely reported failure of sectors of the
industry to complete buildings according to their contractual obligations. These problems
prompted the Government to establish an independent industry review panel to inquire into,
make recommendations and report on certain aspects of the home building industry in
Western Australia. The report of the inquiry was submitted to the Ministers for Housing and
Consumer Affairs in March 1989. The inquiry was of the view that some contracts in use
within the industry were unsatisfactory and placed consumers in a greatly inferior bargaining
position.
Domestic building work contracts are subject to the common law of contract and the implied
terms and conditions that exist in general consumer protection legislation; that is, the
Commonwealth Trade Practices Act 1974 and the Western Australian Fair Trading Act 1987.
Because of the particularity and complexity of building contracts the inquiry believed that
the broad provisions contained in existing legislation were inadequate to provide practical
benefit to consumers entering into domestic building work contracts and insufficient to
properly regulate the respective rights and responsibilities of the builder and the home buyer.
This inadequacy has resulted in drawn out contractual disputes between home buyers and
builders.
The Bill addresses the deficiencies in the existing law by providing for written contracts and
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deposits of a set maximum amount, by specifying the procedure to be followed in the case of
price increases and variations and by setting up a mechanism for the handling of disputes,
among other provisions.
In part 2, rhe Bill requires all home building work contracts where the amount payable is
over $6 000 to be in writing. The contract must set out all the terms, conditions and
provisions of the contract and must be dazed and signed by the builder and the owner. A
copy must be given to the owner before the home building work commences. Further, the
Bill requires that the owner must be given a notice containing an explanation of the relevant
provisions of this legislation. Variations to the contract must similarly be in writing and a
copy must be provided to the owner.
Provision has been made to clearly spell out the responsibilities of the owner and the builder.
All contracts will have certain implied conditions relating to the issuing of a building licence,
and the permission of the Water Authority to commence building work Both the builder and
the owner are required to do everything that is necessary for building work to begin.
Deposits and advance payments are restricted to advance payments for reasonable costs
incurred by the builder in obtaining necessary permissions, and a deposit of no more than
6.5 percent of the total cost is payable. After building work has commenced, only genuine
progress payments or prescribed payments can be demanded by the builder. Failure to
conform with these provisions attracts penalties which are prescribed in the Act.
The current defects liability period is extended from 90 to 120 days. During this period the
builder is required to make good any defects. This will allow the most newly constructed
houses to experience a winter season during the defects period. The consumer is further
protected by a provision of the Act that prohibits the practice of understating the prime costs
of preparing a building site. Rise and fall clauses are prohibited in contracts for less than
$200 000, All domestic building contracts must be fixed price except cost plus contracts
which must be clearly identified as such.
Part 3 of the Bill provides for remedies for breaches of the various provisions. These may be
pursued through the Building Disputes Tribunal, which will be established under
amendments to the Builders' Registration Act which will be considered by the House
alongside this Bill. The Building Disputes Tribunal will have the specialised function of
dealing with home building disputes. It will be an independent entity located within the
Builders Registration Board, and the board will provide the necessary resources. The
tribunal will consist of a panel of three persons: An independent, legally qualified
chairperson, an industry representative, and a consumer representative. The industry and
consumer representatives will be selected from panels to be established by the Minister.
The tribunal will have the authority to hear disputes about contractual matters as well as
about the workmanship aspects of home building work. This will represent a major
advantage to consumers and industry in that the two types of disputes will be dealt with in
the same forum. At present, workmanship issues axe dealt with by the Builders Registration
Board, while contractual disputes are handled by the Ministry of Consumer Affairs and are,
if necessary, referred to the Small Claims Tribunal or the courts system. T'he current
arrangements have proven to be costly and frustrating to consumers and to the industry.
The Building Disputes Tribunal will have the same powers as the Commercial Tribunal;
namely, it will be able to issue summonses for attendance at the tribunal; administer an oath
or affirmation; and require any person appearing before it to answer any appropriate
question. In certain circumstances, appeals to the District Court will be allowed.
The Home Building Contracts Act will be reviewed after two years of operation in order to
evaluate its effectiveness and to establish whether there is any need for amendments.
This Bill is the result of an extensive process of consultation between the Government and
various industry and consumer representatives, It represents the culmination of an
exhaustive process of investigation, and the fulfilment of a commitment made to the people
of this State to provide improved consumer protection to those persons building a home or
undertaking major improvements to art existing home. The Bill also fulfils a commitment to
the home building industry to ensure certainty and equity in building contracts with a view to
restoring and maintaining consumer confidence in the housing industry.
I commend the Bill to the House.
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Debate adjourned, on motion by Mr Blailcie.

BUILDERS' REGISTRATION AMENDMENT BILL (No 2)

Second Reading
MRS HENDERSON (Thornlie - Milnister for Consumer Affairs) [ 11.23 aml: I move -

That the Bill be now read a second time.
This Bill deals with amendments to the Builders' Registration Act 1939. which will establish
the Building Disputes Tribunal. This Bill will be considered by the House in conjunction
with the Home Building Contracts Bill 1990, which will provide protection for consumers
who are building a new home or undertaking building work on an existing residence, and
certainty for both consumers and builders who enter into a contract.
The Building Disputes Tribunal will have die specialised function of dealing with home
building disputes. The tribunal will provide, for the first time in this State, a single entity
which can deal with all aspects of a home building dispute. In the past, the consumer and
builder were required to deal with separate forums, depending on the type of dispute. For
example, under existing arrangements, consumers and home builders in dispute over a
workmanship issue have to take the dispute to the Builders Registration Board, provided the
home under dispute is within the prescribed area of the board's operations. If the matter is
concerned with other than workmanship issues, the consumer has to seek redress through the
Minister for Consumer Affairs and may be referred to the Small Claims Tribunal or the court
system. This avenue is, however, not available to a builder. A single dispute often involves
both workmanship and contracmual aspects, and the consumer or builder is obliged to pursue
his or her grievance through separate forums, which involves additional expense. The issues
are often technical and difficult to separate, which leads to additional frustration for the
persns involved.
The Building Disputes Tribunal to be established by these amendments will operate
independently of the Builders Registration Board. The board will, however, continue to deal
with the registration of builders. The board's current powers to make orders to remedy
unsatisfactory building work will be transferred to the tribunal. The Building Disputes
Tribunal will, under the provisions of die Home Building Contracts Act, have the authority to
deal with disputes relating to contractual matters in relation to home building work.
The amendments will allow the Building Disputes Tribunal to deal with home building
disputes arising anywhere in the State. The tribunal will be headed by a legally qualified
chairperson, a representative of consumer interests, and a representative of the home building
industry. The consumer and builder representatives will be selected from panels to be
appointed by the Minister.
The Building Disputes Tribunal will have the same powers as the Commercial Tribunal;
namely, it will be able to issue summonses for attendance and the production of
documentation before the tribunal; administer an oath or affirmation; and require any person
appeasing before it to answer any relevant question. In certain circumstances, appeals to the
District Court against the tribunal's decisions will be allowed.
By establishing a single body to hear a home building disputes, the amendments will
present a major improvement over the present system by removing the frustrating and costly
necessity for a consumer to pursue separate remedies for different aspects of a borne building
related grievance.
I commend the Bill to the House.
Debate adjourned, on motion by Mr Blaikie.

EMPLOYMENT AGENTS AMENDMENT BILL

Second Reading
MRS HENDERSON (Thornlie - Minister for Minister for Consumer Affairs) [11.27 am]: I
move -

That the Bill be now read a second time.
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This Bill deals with amendments to the Employment Agents Act to reflect the fact that the
Act is now administered within the consumer affairs portfolio. In particular it covers the
appointment of the licensing officer and the appointment of inspectors; two matters which
relate to the effective administration of the Act.
Prior to the proclamation of the Occupational Health, Safety and Welfare Act, the
Employment Agents Act came within the industrial relations portfolio, and day to day
administration was carried out by the Department of Industrial Affairs, formerly the
Department of Labour. Most of the functions of the Department of Industrial Affairs were
taken over by the Department of Occupational Health, Safety and Welfare. However, the
licensing and control of employment agents did not readily fit in with the functions of this
new department. The Commervial Tribunal was recognised as a more appropriate body
through which employment agents could be licensed and supervsed. Therefore, in 1985 the
administration of the Employment Agents Act was transferred from the occupational health,
safety and welfare portfolio to the consumer affairs portfolio, which is responsible for the
administration of the Commercial Tribunal.
Prior to this transfer, the chief inspector of factories and shops was the licensing officer for
employment agents, and the departmental permnanent head was the under secretary. To
facilitate the transition to the consumer affairs portfolio of the administration of the
Employment Agents Act, orders were obtained under the Alteration of Statutory
Designations Act. These orders, which were published in the Government Gazette on
10 January 1986, provided for -

reference in section 4 of the Employment Agents Act to the under secretary of the
Department of Labour to be construed as a reference to the permanent head of the
Department of Consumer Affairs; and
reference in section I11(1) of the Employment Agents Act to the chief inspector of
factories and shops, Department of Labour, to be construed as a reference to the
commercial registrar, Department of Consumer Affairs.

This amendment deals also with the appointment of inspectors, who previously were
appointed under either section 12 of the Factories and Shops Act or section 106 of the
Industrial Arbitration Act. Administration of these Acts was not transferred to consumer
affairs. Section 12 of the Factories and Shops Act has now been repealed, and section 106 of
the Industrial Arbitration Act has been amended. Therefore, there is now no longer any
legislative provision for the appointment of inspectors to investigate matters under the
Employment Agents Act.
This Bill seeks to provide for the appointment of inspectors under the Employment Agents
Act and takes account of the fact that the Act is now administered within the consumer
affairs portfolio. At the same time it is appropriate to amend this Act to make the
commercial registrar the licensing officer for employment agents, thus removing current
reliance on the Alteration of Statutory Designations Act.
This Bill therefore seeks to amend section 4, to repeal section I11 of the Employment Agents
Act, and to enact new sections 11, 11A, IlIB, IlIC, I ID and I 1E. These amendments will -

define terms consistent with the transfer of this Act to the consumer affairs portfolio
and substitute the termn commnissioner for under secretary to reflect this transfer,
substitute for the chief inspector of factories and shops the commercial registrar as
the licensing officer for employment agents;
allow the Commissioner for Consumer Affairs to appoint inspectors under the
Employment Agents Act; and
allow the Commissioner for Consumer Affairs to direct the licensing officer and
inspectors to institute proceedings for offences against the Act.

I commend the Bill to the House.
Debate adjourned, on motion by Mr Blaikie.
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MISUSE OF DRUGS AMENDMENT BILL
SecondReading

MR D.L. SMITH (Mitchell - Minister for Community Services) [11.30 am]: I move -

That the Bill be now read a second time.
This Bill to amend the Misuse of Drugs Act is part of the Governiment's package of measures
to combat the criminal activities of those involved in die drug trade. It will provide for the
confiscation of assets which result from those activities thereby reducing the potential profits
from them. The Bill complements the Crimes (Confiscation of Profits) Amendment Bill by
providing for courts to make declarations that, for the purposes of confiscation legislation,
specified drug offenders are drug traffickers.
A person will be declared to be a drug trafficker in two situations. Firstly, where a person is
convicted of an offence involving the supply of drugs and at the time when that offence was
committed the person had already been, in the preceding 10 years, convicted of two similar
offences. Secondly, where a person is convicted of an offence involving the supply of a
prescribed quantity of drugs the prescribed quantity of drugs would usually be of a street
value of approximately $15 000. That amount is an indication that large scale drug activities
are being carried out from which substantial profits would be derived.
As a result of a declaration, all property obtained by the drug trafficker in the preceding six
years is presumed, until the contrary is shown, to have been obtained from the proceeds of
unlawful activity. This result will flow from the Crimes (Confiscation of Profits) legislation.
This Bill is an important step in the fight against drug tr-afficking and organised crime, and I
urge the support of all members.
I commend the Bill to the House.
Debate adjourned, on motion by Mr Blaikie.

JUDGES' SALARIES AND PENSIONS AMENDMENT BILL

Second Reading
MR D.L. SMITH (Mitchell - Minister for Comrmunity Services) [11.32 am]: I move-

That the Bill be now read a second time.
[Leave granted for the following text to be incorporated.]
The Bill provides that judges who retire between the ages of 55 and 60 after having~
completed a minimum of 10 years' judicial service will qualify for a reduced pension. The
word "retirement" is defined to include resignation. T1his will reflect past and present
practice and accommodates a variety of statutory provisions. Currently, a judge must have
served for at least 10 years and reached age 60 years to qualify for a pension on retirement.
A pension of 60 per cent of current judicial salary is then payable. In recent years it has
become increasingly necessary to appoint judges at ages well below 50 years. Some
appointments have been made at about age 40 years. and in one case at age 39. The prospect
of having to serve about 20 years as a judge before being eligible to retire on a pension is
seen by some potential appointees as a barrier to accepting early judicial appointment. This,
together with other factors, is reflected in the considerable difficulty in attracting suitable
appointees. To help address that problem the Bill will enable earlier resignation from
judicial office at between ages 55 and 60 on a reduced pension. This is in keeping with other
areas of public employment.,
The Bill provides that the amount of the pension would be reduced by two per cent of current
judicial salary for each year short of 60 years at which a judge resigned after having served
for 10 years or more. At age 55 the figure would be 50 per cent of current judicial salary, at
age 56 it would be 52 per cent, and so on. This approach was also used when the previous
Government employees superannuation scheme was adjusted to allow for early retirement
between 55 and 60 years of age. The percentage reduction provided is based on discussions
with the actuary, and with a view to ensuring that the total cost of the judicial pension to the
State remains the same despite an earlier retirement. I commend the Bill to the House.
Debate adjourned, on motion by Mr Blaikie.
A78501- 13
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CHILD WELFARE AMENDMENT BILL (No 2)
Introduction and First Reading

Bill introuced, on motion by Mr D.L. Smith (Minister for Justice), and read a firs: time.

Second Reading
MR D.L. SMITH (Mitchell - Minister for Justice) (11. 33 am): I move -

That the Bill be now read a second time.
Two serious deficiencies have been apparent for some time in the existing system of
processing young offenders in this State. One is the large number of relatively minor matters
brought before die Children's Court and Children's Panel; the other is the high arrest rate.
Not only are current practices cumbersome and potentially harmful; they are also expensive.
Elsewhere in Australia police departments have authority to caution young offenders when
they consider this appropriate and numbers going through the Children's Courts are much
lower. Cautioning may consist of an on the spot talking to, or mean that the child and
parents attend a police station where an admonishment is made by a police officer and a
record is kept of this occurrence. Evidence from the Children's Panel, which indicates that
over 60 per cent of children who appear are never apprehended for further offending,
suggests that being caught and talked to can be a very effective deterrent to further offending.
This Bill, which has been developed in consultation with the Commissioner of Police, allows
cautioning for all types of offences which can currently be dealt with by a Children's Panel.
The commissioner will issue orders providing guidance to officers as to circumstances
warranting and procedures for cautioning. Receipt of a caution will not prevent the child
appearing before the panel if he or she offends at a later date. Likewise a prior court
appearance would not prevent the use of a caution for a minor offence. Cautions could be
used more than once. The intention is to give police sufficiently broad discretion to deal
with minor matters in their entirety.
Currently the overwhelmidng majority of children appearing in court have experienced the
arrest process with all its potential for reinforcing deviant self image, including the
possibility of having spent some time in secure custody. Police infor-mation suggests that a
major reason for current use of arrest is the amount of administrative work involved in
issuing summonses as well as delays in effecting service.
The court attendant's notice provided for in this Bill is a simplified summons which can be
issued by a police officer without the requirement for it to be signed by a Justice of the Peace
ordering a child to attend court on a particular day. The notice will be linked to a scheduling
system at the court and will be available to all but the most serious categories of offences.
As with cautioning, the Police Commissioner will also issue orders providing guidance to
officers on the use of court notices and arrest.
It may be appropriate in this longer term for police cautioning to replace the Children's Panel
completely. The State Government advisory committee on young offenders will monitor the
operation of cautioning and advise accordingly at a later date. The panel currently provides a
relatively informal, though not inexpensive, means of dealing with first offenders other than
those guilty of the serious criminal and motor vehicle offences listed under the fourth
schedule of the Child Welfare Act.
However, the panel is currently available only to first offenders under the age of 16 years.
This discriminates against young people who avoided conflict with the law until after their
16th birthday. An amendment makes a panel appearance available to all juveniles,
irrespective of age. It would also reduce some of the current workload of a minor nature in
the Children's Court. The final change in this Bill transfers authority from the Minister to
the director general to approve absences under supervision from detention centres for events
such as funerals and job interviews.
I commend the Bill to the House.
Debate adjourned, on motion by Mr Blaikie.
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R & IBANK BILL
Second Reading

MR TAYLOR (K~algoorlie - Minister for Finance and Economic Developrnent) [11.38 am]:
I move -

That the Bill be now read a second tim.
I have pleasure in introducing this Bill. The Bill represents a major Government initiative in
the continued commnervialisation of the Rural and Industries Bank. It provides for the
incorporation of the Bank under the Companies (Western Australia) Code and a framework
within which the competitive strengths of the bank will be enhanced. The Bill will underpin
the prominent role of the bank in providing Western Australians with a wide range of
financial services informed by local knowledge and employment opportunities through to the
most senior executive levels in Western Australia.
Members of this House are aware that the drive to commercialisation commenced in 1987
when the Government decided to conduct a thorough review of the Rural and Industries
Bank of Western Australia Act 1944. That was the first review of the bank's legislation in
43 years since a previous Labor Premier, Frank Wise, revised the bank's legislation and
created the Rural and Industries Bank from the former Agricultural Bank of Western
Australia.
The review in 1987 recognised the need for the bank to be responsive in its structure and
operations to the demands and disciplines in the deregulated banking industry in Australia.
The 1987 review resulted in the Government introducing a new Act. The Rural and
Industries Bank of Western Australia Act 19817 was a major step in the development of the
bank and incorporated the following principles -

(a) that the bank should conduct its affairs with a view to promoting the balanced
development of the State's economy and to the maximum advantage of the people of
Western Australia:

(b) that the bank should operate in accordance with accepted principles of financial
management; and

(c) that the bank should operate in conditions as comparable as practicable with those in
which its private sector counterparts operate.

The development and comnmercialisation of the bank did not stop with the 1987 Act but has
continued since then and has been guided by those three principles.
Highlights of this process include -

(a) the completion of the transition to a fully external and non-executive board, apart
from the managing director, with the resignation of all four original executive
directors, and the appointment of additional external directors;

(b) the appointment of one of Australia's most highly respected bankers, Mr Warwick
Kent, as managing director;

(c) the restructuring of senior levels of management on the initiative of the new
managing director, including the appointment of strong external expertise to general
manager and other senior positions;

(d) extension of the derailed commercial review of recognised weaknesses in corporate
lending to all aspects of the bank's operations;

(e) the definition of new and more commercial objectives and strategy, including the
refocusing of the bank's resources and efforts away from areas of low return to allow
greater emphasis on the bank's competitive strengths; and

(f) further definition and entrenchment of the bank's independence as a commercial
banking entity and the pursuit of the "Western Australian objective" as defined by the
new board of directors in 1988.

The emphasis on commercialisation and profitability of the bank has been a direct response
by the Government and the bank's board to the more competitive environment following
financial deregulation in the mid- 1980s. Financial deregulation removed progressively a
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number of special fixed advantages that State banks once had over commercial competition.
It introduced to Australia more banking competitors and removed constraints on competitive
strategies among established Australian banks. It has been followed by a vast expansion of
the range of banking products made available to customers and in the cost of presenting the
minimum acceptable range of products.
The structure of the bank as reflected in the 1944 Act, and the constraints and ethos thac had
seen the bank grow in earlier years into Western Australia's premier financial organisation,
was recognised by the Government and the bank as not being suitable in all respects to the
more rigorously competitive baning industry. The strength, efficient delivery and local
knowledge of the retail network of the bank was and continues to be a great asset in the new
environment. The Government and the bank acknowledged that the old structures were not
adequate in the face of greater competition. The introduction by die Government of the
1987 Act and the progress on commercialisation over the past three years has been necessary
to strengthen the bank for effective operation in this new environment.
Commercialisation of the bank has not been without its difficulties. The new board has been
vigorous in its determination to bring fully to account mistakes from earlier periods. This
was reflected this year in the large provision for doubtful debts as weaknesses in staffing,
procedures, and the quality of assets were identified and corrected in an environment of
deteriorating business conditions. While this has been a painful process for the bank and the
Government, it has been a necessary part of the commercialisation process and a responsible
approach to ensuring the bank's return to profitability.
The next major step in the commercialisation process was the decision by the Govermecnt
earlier this year, on the advice of the bank's board, to incorporate the bank under the
Companies Code. This incorporation of the bank offers a number of immediate and long
term benefits to the bank and the State as follows:
(a) Accountability: As members are aware, die report of the Auditor General to

Parliament last year highlighted the need for increased accountability in the
management of State owned businesses and suggested this be achieved by imposing
controls similar to those imposed on public companies. Under this phase of the
cominercialisation process, the business undertaking of the bank will be transferred to
a public company limited by shares established under and governed by the principles
in the Companies Code. That new company will be 100 per cent owned by the State.
The provisions in the code will clearly impose additional requirements on the bank
and its management and provide additional safeguards that the affairs of the bank will
be conducted on a strictly commercial basis.

(b) Efficiency Measurement: The new company will have a more normal capital
structure consisting of issued ordinary shares and subordinated long term debt which
is comparable to that of the bank's competitors. This will facilitate comparison of the
bank's performance against that of its competitors.

(c) Ministerial Responsibility: The incorporation of the bank will further define and
clarify the relationship of the State to the bank. In addition, incorporation will
enhance the community's understanding of the bank's independence. While the State
will continue to be the ultimate owner of the bank, it will be demonstrably clear that
the Government's role is as a shareholder and it will not be involved in the day to day
operations of the bank and it will not set the business policy of the bank.

(d) Capital Adequacy: The restructuring of the bank and its assets will significantly
improve the capital adequacy position of the bank in the medium to long term. In the
past, the bank's strong capitalisation has depended on the Reserve Bank's acceptance
of floating rare notes, guaranteed by the Government, as tier 1 capita. Incorporation
of the bank will allow the rearrangement of the capital of the bank, to provide a
balance of equity and longer term debt that is closer and more readily comparable to
standard commercial structures.
The capital base of the ban~k after incorporation, following absorption of the 1989-90
loss and the redemption of the capital stock, will represent some 10 per cent of its risk
weighted assets. Based on estimated risk weighted assets at 31 March 1990 of
$6 258 million, total capital will be targeted at $625 million. Tier 1 capital will

7656 [ASSEMBLY]



[Thursday, 22 November 19901 75

represent six per cent. This will comprise approximately $375 million of issued
ordinary share capital. Tier 2 capital will represent four per cent. This will comprise
$250 million to be provided by way of the issue of capital securities, such as term
subordinated debt and general provisions. Those ratios are well in excess of those
that the Reserve Bank requires all Australian banks to achieve by 1992.

(e) Capital stock: The bank recognised that the structure of the capital stock, issued in
1986 as a form of equity in the bank, was not ideal. In the context of rearranging the
capital base in preparation for incorporation, the bank offered to repurchase the
capital stock. The bank has received acceptances for over 90 per cent or $55 million
of the outstanding capital stock on issue. If the remaining 10 per cent is not
repurchased prior to the Bill's coming into force provision has been made in the Bill
to continue this arrangement for die future administration of that capital stock.
However, no new capital stock in that form will be issued by the new company.

(f) State Revenue: A significant feature of the commercialisation process and
incorporation of the bank is that the revenue derived by the State from its investment
in the bank will not be affected. The State will continue to receive an amount
equivalent to income tax assessed on the same basis as if the new company were
liable to pay income tax. In addition, the new company will pay a dividend to the
State. The dividend will be set by the Treasurer on recommendation of the board of
the bank.

Before turning to the main features of the Bill it will be of assistance to members if I first
sumnmarise the existing structure of the operations of the bank and outline the new structure
which will be implemented by this Bill. The structure of the bank under the 1987 Act has the
following principal features -

(a) the State owns 100 per cent of the bank through the statutory corporation known as
The Rural and Industries Bank of Western Australia;

(b) the statutory corporation holds all the assets and liabilities of the banking business.
This includes nil the shares in the various subsidiaries of the bank such as Perpetual
Finance Corporation Limited and, through R & I Investment Holdings Pty Limited,
all the shares in Primary Industry Bank of Australia Limited-,

(c) the statutory corporation also has a branch office in London and several international
representative offices; and

(d) the State guarantees the financial obligations of the statutory corporation.
The incorporation of the bank will change this structur. The new structure, and the process
by which it will be implemented, can be summarised as follows -

(a) the existing statutory corporation known as The Rural and Industries Bank of
Western Australia will be continued, but with a restricted role as a special purpose
statutory holding corporation and with a new name, "R & I Holdings";

(b) a new company will be incorporated under the Companies Code. The new company
will be wholly owned by the State through R & I Holdings and will be known as
"R & I Bank of Western Australia LUd". For ease of reference I have referred to the
new company hereafter as "R & I Bank Ltd";

(c) the Bill will give effect to die transfer of the assets and liabilities of R & I Holdings to
R & I Bank Ltd. This includes all the shares in the subsidiaries of the bank;

(d) R & I Bank Ltd'will issue Lto R & I Holdings approximately 375 million ordinary
voting shares. The exact number of the shares will be agreed with the bank's board
following the audit of the accounts of the bank at the date of the statutory transfer of
the business undertaldng of the bank;

(e) Rt & I Bank Ltd will issue to R & I Holdings capital securities, such as subordinated
debt, which, together with general ,provisions, will provide tier 2 capital of
approximately $250 million;

(f) the London branch and representative offices of R & I Holdings wil be transferred to
R & I Bank Ltd;
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(g) the State will continue to guarantee the financial obligations of R & I Holdings and
will extend the same guarantee to R & I Bank Ltd. The Government has decided, in
line with the bank's commnercialisation, to provide in the Bill a discretion for the
Treasurer to charge R & I Bank Ltd a fee for the provision of that guarantee. No
decision has been made as to when a fee arrangement will be implemented or the
amount of any such fee. The timing of the introduction of the fee and the amount of
any fee will be determined in consultation with the bank's board;

(h) the new role of R & I Holdings will be to -
(i) hold 100 per cent of the issued shares in R & I Bank Ltd. This ensures the

State owns 100 per cent of the new company;
(ii) hold capital securities issued by R & I Bank Ltd for capital adequacy

purposes;
(iii) receive dividends from R & I Bank Ltd; and
(iv) receive the income tax equivalent charge of R & I Bank Ltd and, in turn, pay

its net income to the Treasurer for die credit of the Consolidated Revenue
Fund or the General Loan and Capital Works Fund; and

(i) the role of R & I Bank Ltd will be to conduct the business of the bank on and from
the date the Bill comes into operation on the same basis as R & I Holdings prior to
that date.

I turn now to the main features of the Bill. Clause 3 of the Bill requires the Under Treasurer
to ensure that certain arrangements are in place prior to the business undertaking of the bank
being transferred to R & I Bank Ltd. This is an important feature of the Bill for it will ensure
that the investment by the State in the bank is protected at all times during the
implementation of the incorporation process. In particular, the Under Treasurer must be
satisfied that -
(a) there is in existence a public company limited by shares incorporated under the

Companies Code by the name "R & I Bank of Western Australia Ltd"; and
(b) that the memorandum and articles of association of R & I Bank Ltd comply with the

provisions of the Bill and, to the extent necessary, with the Companies Code, and
contain provisions and are in a form approved by the Minister and are lodged with the
Corporate Affairs Commission.

Once the Under Treasurer is satisfied that these matters are in place a certificate to that effect
will be issued by the Under Treasurer and the balance of the provisions of the Bill will come
into inmmrediate operation. The day on which this occurs is referred to in the Bill as the
"appointed day". The appointed day is expected to be 1 January 1991.
Clause 5 provides that the Bill will operate notwithstanding any provision in the Companies
Code or any written law, such as the Corporations Act, which supersedes or amends the
code. This is an important provision the purpose of which is to define the relationship of the
Bill to the Companies Code and to ensure that the existing Companies Code, and the new
Corporations Act once it is enacted, do not operate to frustrate the Bill.
The Bill continues the existence of the statutory corporation currently known as the Rural
and Industries Bank of Western Australia. Clauses 6 and 7 ensure that the corporation
continues but changes its name to R & I Holdings.
Clause 8 continues R & I Holding's status as an agent of the Crown in right of the State of
Western Australia. This is an important legal feature of the current statutory corporation
which is preserved and continued.
Clause 9 provides for R & I Holdings to have a single director instead of a board of directors.
As R & I Holdngs will be a special purpose statutory holding corporation with very limited
functions, it is not necessary for it to have a full board of directors to discharge these
functions. In keeping with R & I Holdings' restricted role a single director, who shall be the
holder for the time being of the office of Under Treasurer, will be responsible for performing
the functions of R & I Holdings.
Clause 10 specifies the limited functions of R & I Holdings. These functions are consistent
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with the role of R & I Holdings as a passive investment vehicle through which the State
holds its investment in R & I Bank Ltd. The functions of R & I Holdings will be to -

(a) hold the issued shares in R & I Bank issued to it on the appointed day as a
consequence of the incorporation or issued to it by Rt & I Bank Ltd at any later time;

(b) hold any capital securities issued to it by ft & I Bank Ltd; and
(c) perform any other functions vested in it by the Bill or any other written law,
Clause I11 provides Rt & 1 Holdings with the power, which is consistent with its new role, to
borrow money in order to -

(a) acquire any further shares or capital securities in R & I Bank Lud; or
(b) repay any existing financial obligations.
The borrowing power is an essential element in the functions of Rt & I Holdings after the
appointed day. However, an important feature of clause I11 is that the exercise of the
borrowing power of R & I Holdings will be subject to the prior approval of the Treasurer.
*t & I Holdings will need to borrow money to continue its role as 100 per cent owner of
R & I Bank Ltd if the bank needs to raise further equity capital. This is because the
Government has no plans to privatise the bank at this stage. While the bank does not require
any further equity capital at this time, it is nonetheless important that the Bill provide ft & I
Holdings with the power to raise further funds when required for further equity contributions
to the bank. This power will ensure that the State will continue to own 100 per cent of the
bank. If R & I Holdings does require funds it will borrow those funds from Western
Australian Treasury Corporation rather than directly from the capital markets.
In addition, R & I Holdings will require that power in order to raise funds for the purpose of
acquiring debt paper, including capital securities, issued by ft & I Bank Ltd.
Clause 12 provides ft & I Holdings with the power to -
(a) acquire any further shares or debt paper - which includes capital securities - issued by

Rt & I Bank Ltd for capital purposes; and
(b) dispose of debt paper of the Bank.
This power will allow the State to invest in the bank by way of tier 2 capital and earn a
commercial rate of return on that investment.
ft & I Holdings may wish at some future time to dispose of debt paper issued by Rt & I Bank
Lu! as part of the management of its investment in the bank. Clause 12 provides ft & I
Holdings with the power to dispose of any such debt paper. However, the Bill ensures that
where any such debt paper is a convertible security, which at some future time or on the
happening of some future event is convertible into shares in Rt & I Bank Ltd, those shares can
only be shares which are not considered as voting shares under the Companies Code.
This is an important aspect of the Bill which ensures that the disposal by R & I Holdings of
debt paper issued by Rt & I Bank Ltd will not lead to third parties indirectly gaining voting
control in ft & I Bank Ltd.
Mr Blaikie: Do you expect this legislation to be passed before Parliament rises?
Mr TAYLOR: It would be nice if it were.
Mr Blaikie:- Is it your intention?
Mr TAYLOR: I would like it to be passed.
Mr Blaikie: I think the Government is being unreasonable in pouring in this legislation.
The ACTING SPEAKER (Mr Ripper): Order!
Mr TAYLOR: Clause 13 provides the Minister with the power to direct R & I Holdings i
the performance of its functions. This is an important feature for it ensures that the Minister
will have control over the management of the State's investment in the bank. It is important
to make clear, however, that the ministerial directions power cannot be used to influence the
policy or management of the bank, so it is clear that the independence of the bank and its
board is maintained. Consequently, the ministerial directions power is specifically limited to
ensure that it is not used for that purpose. Any direction by the Minister under clause 13 is
required to be included in the annual report of ft & I Holdings.
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Clause 14 provides for R & I Holdings to maintain an account at Treasury to be called the
R & I Holdings Account. Thbis account will be credited with any moneys appropriated by
Parliament from time to time and any dividends and tax equivalent payments received by
R & I Holdings from R & I Bank Ltd. Any funds held in the R & I Holdings Account may
be used for the purpose of R & I Holdings performing its functions under the Bill. R & I
Holdings will continue to be audited by the Auditor General and will be regulated under and
report to Parliament in accordance with the Financial Administration and Audit Act 1985.
The incorporation of the bank under the Companies Code requires a more specific approach
to be adopted with respect to the financial reporting of the bank's business to ensure that
Parliament and the community receive adequate financial reporting by the bank.
Consequently, clause 15 of the Bill includes a specific amendment to the operation of the
Financial Administration and Audit Act 1985 which will ensure that both R & I Holdings
and R & I Bank Ltd report to Parliament directly and separately and not on a consolidated
basis. In addition, the financial year of R & I Holdings wil be adjusted to 30 September.
This will mean R & I Holdings will report at the same time as R & I Bank Ltd and other
major Australian banks. This will enable the bank to be more readily compared with the
other banks.
Clause 16 provides that any surplus funds in the R & I Holdings Account, other than funds
necessary to meet R & I Holdings' obligations, will be paid to the Consolidated Revenue
Fund or the General Loan and Capital Works Fund as determined by the Treasurer.
The Bill will continue the general guarantee by the State of all the financial obligations of
R & I Holdings. This is an important feature of the Bill because it is necessary to support the
financial obligations of R & I Holdings from time to time and to avoid any need for specific
guarantees by the State of R & I Holdings in the performance of its functions. R & I
Holdings will be entitled to engage staff to assist it in the performance of its functions. The
staff can be drawn from the Public Service by agreement between the Treasurer and the
Public Service Commissioner.
Clause 21 provides the Minister with direct access to information held by R & I Holdings so
that the Minister may fully account to Parliament or otherwise conduct public business. This
is an important feature of the Bill the purpose of which is to increase the accountability of
R & I Holdings in line with the findings of the Burt Commuission on Accountability.
However, the Bill recognises; that the customers of R & I Bank need to be protected from
unauthorised disclosure of their affairs. The protection of this information is consistent with
the legal obligations of the bank to its customers. Consequently, provision is made in clause
41 of the Bill for information which identifies a customer or his or her affairs or which was
obtained on a confidential basis- by the bank not to be disclosed unless that is required by
written Jaw or is authorised by the customer. This protection will not lessen the ability of the

inister to account to Parliament. Instead, information and statistics regarding the bank's
affairs will be made available in a form. and in the detail which other major banks adopt
when reporting to their shareholders.
Part 3 of the Bill sets out the provisions which relate to the constitution of R & I Bank Ltd as
a bank and its ongoing functions and features. Schedule 2 to the Bill sets out the transitional
provisions which relate to the transfer of the business undertaking of the bank and related
matters.
Clause 22 of the Bill confers on R & I Bank Ltd the status of being the agency through which
the State conducts State banking for the purpose of section 51(xiii) of the Commonwealth
Constitution. R & I Bank Ltd will not need to obtain a banking authority under the Bankting
Act 1959. However, the bank will continue its policy of voluntary compliance with the
prudential controls and policies of the Reserve Bank.
Clause 22 also provides that the policy of the bank is to be directed to the greatest advantage
of the people of Western Australia and to promote the balanced economy of the State. This
provision continues the Western Australian focus of the bank which has been enhanced
through the commercialisation. process and through the adoption by the bank's board of the
"Western Australian objective" as outlined in the annual report of the bank.
An important feature of the Bill is that it will introduce a series of controls on the structure
and operations of R & I Bank Ltd to ensure that the State's investment is protected. One of
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those features is that the memorandum and articles of R & I Bank Ltd must contain certain
mandatory provisions. These mandatory provisions relate to the appointment, removal and
remuneration of directors of R & I Bank Ltd and to reporting procedures to the Minister.
These mandatory provisions are contained in schedule I to the Bill. Clause 25 provides that
these mandatory provisions must appear in the articles of association of R & I Bank Ltd.
Clause 25 also provides that the articles of association of R & I Bank Ltd cannot be amended
inconsistently with the Act or the mandatory provisions without prior approval of the
Minister. This means the governing rules of R & I Bank Ltd cannot be amended without
reference to the Minister which ensures that no person can change those rules so as to reduce
the control of the Minister.
Cause 26 of the Bill provides for the issue by R & I Bank Ltd to R & I Holdings of ordinary
shames the par value of which is equal to the amount agreed between the Minister and the
bank as being the issued capital of the bank on the appointed day. The issued capital will
reflect the audited net book value of the business undertaking of the bank and equity
contributed by R & I Holdings.
An important control feature is also included in clause 26. The shares issued to R & I
Holdings cannot be disposed of or transferred except by Act of Parliament. This means no
third party can acquire voting shares in RI & I Bank Ltd without the approval of Parliament.
Therefore, R & I Bank Ltd cannot be taken over without an Act of Parliament. In addition,
no further voting shares in R & I Bank Ltd can be issued to any person other than R & I
Holdings except by Act of Parliament. The combination of these two controls means that no
person outside of Government can gain a voting position in the company without
parliamentary approval. The effect of these two controls is to provide absolute control by the
State over the ownership of the shares in R & I Bank Ltd.
Clause 27 provides that where R & I Bank Ltd issues capital securities which could result in
an issue of shares in R & I Bank Ltd, those shares must either be non-voting shares or be
shames which are not "voting shares" for the purposes of the Companies Code. This means
that the shares must not provide any voting rights in respect of the management of R & I
Bank Ltd. This is another important feature of the Bill which ensures that the State's
investment is protected.
Clauses 29 and 30 also provide two further controls on R & I Bank Ltd which are essential to
the security of the State's investments. The first is the ministerial consultation process in
respect of general policy matters or major initiatives by R & I Bank Ltd. Clause 29
continues the process whereby consultation is expected between the Government and the
bank on matters of mutual concern or matters which the bank's board consider to be major
initiatives. There is no provision for either party to coerce the other into accepting a
particular course of action. The continuation of this consultation process after the
incorporation of the bank is consistent with the type of consultation which occurs between a
company and its principal shareholder. This is an important feature of the Bill.
The second control in clause 30 is directed to ensure that major assets of the bank are not
disposed of, or the liabilities of the bank are not significantly increased, without prior
consultation with the Minister. Again, this consultation process is similar to the requirement
for shareholder approval found, for example, in the listing rules of the Australian Stock
Exchange Ltd in respect of certain types of acquisitions and dispositions by listed public
companies. This type of control is designed to ensure that the business undertaking is not
disposed of or dissipated without reference to the owners.
Clause 30 provides that prior consultation with the Minister is required before the bank
enters into a transaction in which the amount or value of the consideration, or the amount to
be paid or received, by the bank exceeds one per cent, or such other percentage as may be
prescribed, of the risk-weighted assets of the bank. The risk-weighted assets of the bank are
calculated in accordance with Reserve Bank prudential statements, which apply to all banks
operating in Australia. It is a finely tuned calculation which accurately reflects the
significance of a transaction to the bank. The relevant requirements in the calculation of
risk-weighted assets of the bank will be set out in regulations made under the Bill. At the
present time one per cent of risk-weighted assets of the bank is equal to approximately
$58 million. The Government and the bank's board believe this is an appropriate amount,
given the bank's current operations, beyond which ministerial consultation should be
required.
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Members should be aware that it is very likely that a transaction would be regarded as a
major initiative requiring prior consultation with die Minister under clause 30 before it
triggered the one per cent threshold of the Aisk-weighted assets test. The risk-weighted assets
test is therefore a back-up control to ensure the Government is consulted on major
transactions. However, the Government recognises that the borrowing and lending of money
and the taking and giving of securities in the ordinary course of business are not matters
which should require prior consultation under the risk-weighted assets test. Those are
matters which properly fall within the responsibility of the bank's board for the conduct of
the business of die bank in the ordinary course. Consequently, the test does not apply to
those matters.
The major initiatives test and the risk-weighted assets test will also apply to the subsidiaries
of the bank. If either of those tests is satisfied by a subsidiary, the board of the subsidiary
must consult with the bank's board prior to its taking any action. The board will then be
required to assess whether the relevant matter is a sufficiently major initiative, or triggers the
risk-weighted assets test at the bank level, and, if so, the board will be required to engage in
consultation with the Minister. The extension of these two tests to die bank's subsidiaries
will ensure that the affairs of the subsidiaries are conducted consistently with the controls
which apply to the bank.
The Bill continues the arrangement whereby the bank pays the equivalent of income tax on
the same basis as the bank would pay if it were liable to pay income tax. Clause 31 provides
for an assessor, being a registered company auditor for the purposes of the Companies
(Western Australia) Code and not being the Auditor General or a director or an employee of
the bank, to determine the amount payable by the bank in lieu of tax.
As part of the arrangements for the funding of Rt & I Holdings' ongoing obligations, the
amount payable in lieu of tax is paid at first instance to It & I Holdings and is deposited in
the R & I Holdings Account with Treasury. R & I Holdings is, in effect, required to remit its
net income - being the aggregate of its dividend from Rt & I Bank Ltd and the tax equivalent
amount less its expenses - to the Consolidated Revenue Fund or the General Loan and
Capital Works Fund.
The Bill also continues the requirement for the bank to pay dividend calculated on the same
basis as applied to other public companies. The Bill provides in clause 32 that the dividend
will be set by the Treasurer on the recommendation of the bank's board. Clause 33 extends
the genera] guarantee of the financial obligations of the bank to Rt & I Bank Ltd. This is
consistent with Rt & I Bank Ltd being the new entity through which the banking business will
be conducted. However, in line with the continuing commercialisation of the bank, the
Government has included in clause 33 a discretion exercisable by the Treasurer after prior
consultation with the bank to charge a fee for provision of the guarantee. No decision has
been taken as to when a fee will be implemented or the amount of any such fee. The timing
of the introuction of the fee and the amount of any fee will be determined in consultation
with the bank's board.
Clause 34 provides for the Auditor General to audit R & I Bank Ltd, as recommended by the
Burt commission. However, consistent with the incorporation of the bank under the
Companies Code, the Auditor General will audit It & I Bank Ltd and its subsidiaries in
accordance with part VI of the Companies Code, which governs the accounts and audit of
public companies. Although R & I Bank Ltd will not be audited under the Financial
Administration and Audit Act, this will not mean any lessening in the standard of the audit of
the bank. The relevant provisions of the Companies Code will require It & I Bank Ltd and
its subsidiaries to prepare group accounts; make provisions for bad and doubtful debts;
prepare a director's statement about group accounts; together with a report on the group
accounts. In addition, accounts are required to be prepared for subsidiaries together with
directors' statements about the accounts of subsidiaries and a board report on the activities of
the subsidiaries.
The annual report, audited financial statements and the Auditor General's report on those
statements must be presented to Parliament as required by clause 35 of the Bill. Clause 35
also requires that a copy of the memorandum anid articles of association of It & I Bank Ltd,
and any change thereto, be laid before Parliament. These requirements will ensure that
Parliament is kept fully informed of matters affecting the constitution and performance of the
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bank. Clause 39 of the Bill provides for the tranrsfer of business undertakings and related
matters effecting tihe reconstruction of the bank and its capital requirements to be exempt
from State taxes, including scamp duty chargeable under the Stamp Act.
Schedule 2 of the Bill provides for the board of the current statutory corporation to become
the Board of Rt & I Bank Ltd on the appointed day. All other bank employees will similarly
transfer to R & I Bank Ltd without interruption. This will ensure there are no difficulties in
the transfer of the management of the bank to the new company.
Schedule I of the Bill provides for the constitution of the board of the bank on and from the
appointed day. The board will consist of not less than five and no more than nine directors,
including the managing director. The provision is consistent with the structure of the current
board of the bank. Clause I of schedule I gives effect to four principles which are intended
to define the independence of the board. These principles are as follows -

(a) new appointments, including the managing director, to the board will be made by the
Minister,

(b) the board will be entitled to make recommendations in respect of any appointment
and to be consulted in respect of any appointment;

(c) the terms, including remuneration of directors, other than the managing director, will
be fixed by the Minister; and

(d) the terms, including remuneration, of the managing director will be determined by the
bank's band.

Schedule 1 also provides for the bank to submit a statement of corporate intent to the
Minister. The statement is not a public document, but it is intended to inform the Minister of
the objectives, policies and performance targets of the bank and its subsidiaries in each year.
Schedule 2 provides for a series of transitional provisions which will operate so as to -

(a) effect the transfer of the business undertaking from the existing bank to R & I Bank
Ltd; and

(b) ensure that the transfer occurs without any interruption or effect on the business
undertaking, Or in the status of dealings of third parties with the bank.

Clauses 2, 3, 5. 9. 10. 11, 12, 13, 15, 19 and 20 effect this transition of the bank in respect
of -
(a) the assets and liabilities comprising the bank's business undertakings - clauses 2

and 3;
(b) the presentation of evidence in proceedings involving the bank - clause 5;
(c) the transfer of the bank's records - clause 9;
(d) the transfer of the existing board - clause 10;
(e) the preservation of references to the bank's officers - clause 12 - and the status of the

bank's entitlement to an immunity - clause 13;
(f) the persons responsible for registration of all registerable documents, such as the

registrar of tidles, are required to recognise the incorporation of the bank - clause 15;
(g) the preservation of the characteristics of the business undertaking and carrying

forward of all taxation benefits and entitlements for the purposes of calculating the
tax equivalent payment of the bank - clause 19; and

(h) the preservation of the dividend arrangements leading up to the appointed day and
thereafter - clause 20.

Clause 7 continues the function of the bank to conduct any ongoing agency functions on
behalf of the State. Clause 8 continues the operation of the capital stock provisions of
previous legislation in respect of the outstanding unredeemed capital stock of the bank. The
continuation of these provisions specifically excludes the bank from issuing this type of
capital stock in the future.
Cause 14 recognises that certain assets or obligations of the bank which are subject to
foreign law may not be effectively transferred by operation of the Bill. Clause 14 provides
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that the existing bank and its board will have the necessary powers to effect those transfers as
required. Clauses 16, 17 and 18 provide for the transitional reporting periods for the existing
bank and R & I Bank Ltd. The existing bank will report under the Financial Administration
and Audit Act from 1 April 1990 to the appointed day. That will be a period of nine months
if the appointed day is 1 January 1991. Initially, R & I Bank Ltd will report from 1 January
1991 to 30 September on the basis that that is a full financial year. Thereafter,
*R& IHoldings and R & I Bank Ltd will report each 30 September.
A number of provisions in the Companies Code are either totally, or for a limited period,
disapplied in recognition of the transition of die bank to incorporated status under the code.
The relevant provisions are as follows -

(a) Clause 22 clarifies that section 68 of the Companies Code does not apply to the
Western Australian objective of R & I Bank Ltd. This is to ensure that the Western
Australian objective is not construed as a binding restriction on the bank.

(b) Clause 26 excludes sections 82 and 364(l)(d) of the Companies Code so as to enable
R & I Holdings to hold all of the shares in R & I Bank Ltd without otherwise
complying with the mtinimum number of shareholders required in a public company
under the code.

(c) Clause 34 overrides the Companies Code provisions which would otherwise require
R & I Bank Ltd to appoint an auditor and for the auditor to consent to that
appointment. Instead clause 34 provides that the Attorney General will be the
auditor.

(d) Clause 21 of schedule 2 provides R & I Bank Ltd with a period of two and a half
years in which to complete the changes to the bank's publications and signs so as to
incorporate the new name of R & I Bank Ltd and comply with section 2 18 of the
Companies Code.

(e) Clause 22 of schedule 2 deems R & I Bank Ltd to have complied with section 206 of
the Companies Code in respect of transferring the bank's charges to R & I Bank Ltd-

This Bill is an important piece of legislation in commercialising the bank. Successful
comnmercialisarion is expected over the next four years to generate profitability comparable
to good private banks- Profitability at this level will be necessary to amtract capital for
continued expansion of the bank in line with market opportunities, whether capital for
expansion is generated from retained profits or new contributions from shareholders.
Profitability will benefit the State and the people of Western Australia.
The Government and the bank welcome the challenge of commertialisation. The bank has
great inherent strengths, which are enhanced through incorporation, and has correced.
historical weaknesses. The incorporation of the bank, together with the current
commiercialisation strategy is designed to expand new and old strengths in the years ahead.
I recommend the Bill to the House.
Debate adjournied, on motion by Mr Blaikie.

INDUSTRIAL RELATIONS AMENDMENT BILL

Committee
The Deputy Chairman of Committees (Mr Donovan) in the Chain Mr Troy (Minister for
Productivity and Labour Relations) in charge of the Bill.
Clauses 1 to 3 put and passed.
Mr TROY: I propose that we handle the clauses so that we deal first with those items on
which there is general agreement which would mean deferring clauses 4 and 6 and the new
clauses on the Notice Paper, except clause 5, until the later stages of' the Committee. By this
process we can separate the debate.
Chestes 4 and 6 postponed, on mtion by Mr Troy (Minister for Productivity and
Labour Relations).
Clause 5: Section 9 amended -
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N& TROY: The amendment to clause 5 on the Notice Paper relates to the drafting in respect
of the ward "Relations" and will give the commission its proper title. I move -

Page 2, line 27 - To insert after the word "Industial" the word "Relations".
Amendment put and passed.
Clause, as amended, put and passed.
Clauses 7 to 12 put and passed.
Postponed clause 4: Section 7 amended.-
Mr TROY: I move -

Page 2, lines 17 to 19 - To delete the lines and substitute the following -

(iii) in the first definition of "industrial matter" by deleting
",. subject to subsection (2),";

and
(iv) by inserting after the definition of "repealed Act" the following

definition -

""secondary office", in relation to a person who holds an
office of member of the Commission and an office of member
of the Australian Commission, means the office to which the
person was most recently appointed;".

The insertion of a definition of "secondary office" relates to dual appointments. It
distinguishes between the duties being exercised in each jurisdiction in the capacity of the
dual appointees. It clearly distinguishes between what is the primary appointment of a
commissioner and the consequent or secondary appointment in that relationship. It takes into
account the remuneration and other benefits of office.
Mr KIERATH: The Opposition has no problems with this amendment.
Amendment put and passed.
Postponed clause, as amended, put and passed.
New clause 6 -
Mr TROY: I move -

Page 3, after line 4 - To insert after clause 5 the following new clause to stand as
clause 6 -

Sections 14A and 148 inserted
6. After section 14 of the principal Act the following sections are inserted -

Dual Federal and State appointments
14A. A person who is a member of the Commission may be appointed
as a member of the Australian Commission, and a person who is a
member of the Australian Commission may, subject to sections 9 and
10, be appointed as a member of the Commission, and a person so
appointed may. subject to section 22(2)(c), at the same time hold the
offices of member of the Commission and member of the Australian
Commission.
Performance of duties by dual Federal and State appointees- -
14B. (1) As agreed from time to time by the Chief Commissioner and
the President of the Australian Commission, a person who holds an
office of member of the Commission and an office of member of the
Australian Commission -

(a) may perform the duties of the secondary office; and
(b) may exercise, in relation to a particular matter -

(i) any powers that the person has as a member of the
Commission; and
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(ii) any powers that the person has as a member of the
Australian Commission.

(2) The Minister may give directions in writing to the Chief
Commissioner with respect to agreements under subsection (1) and the
Chief Commissioner shall give effect to every such direction and shall
not enter into any agreement under subsection (1) that is contrary to
those directions.

Mr KIERATH: This new clause goes to the heart of dual appointments. I will not retread all
the arguments raised in the second reading debate, but it is important because of the time
which has elapsed since that debate to reiterate some of those arguments.
The Minister has attempted in this new clause to give same credence to the Opposition's
argument that under the original Bill some of the State's powers were being transferred to the
Federal arena and the Western Australian Industrial Relations Commission would lose its
independence. This new clause has not resolved the problem in its entirety. The situation
will still apply whereby the Chief Commissioner of the Western Australian Industrial
Relations Commission, in conjunction with the President of the Australian Commission, may
determine the scope of the powers. It is a situation which is very close to the heart of
Opposition members and it goes to the question of Federal versus States' rights. The
Opposition has a great deal of resentment about the transferring of this State's independence
to the Commonwealth and it goes back to 1890, with the proclamation of this Parliament,
and to 1901, with the framing of the Australian Constitution. This State was given rights and
they should be jealously guarded.
I was very concerned when I read the grand scheme put forward by the Federal Minister for
Industrial Relations to have a central commission operating out of Canberra controlling all
the States.
Mr Troy: We share your concern about that.
Mr KIERATH: I cannot see where the Minister has addressed it. What concerns me is that
there are members of the Liberal Party in the Federal sphere who agree with the ideas put
forward by Senator Cook.
Mr Troy: The Federal shadow spokesman for industrial relations shares that view also. I do
not share it with him.
Mr KIERATH: Neither do 1. The good thing about the Liberal Party is that members are
allowed to have differences of opinion. Only the other day I said that on this side of the
Chamber we have members who can have their own opinions; we are not like sheep which
blindly follow a line all the time.
Several members interjected.
Mr KIERATH: The Minister has raised a valid point. From what State does the Federal
shadow spokesman for industrial relations come? It is New South Wales which is one of the
largest States in terms of population. People in that State do not have the same concern as
we do because they are only a couple of hours from Canberra by road and a few minutes by
plane. New South Wales has the largest number of Federal politicians; 60 per cent of the
Federal politicians come from Victoria and New South Wales. They are not concerned
because their views predominate. Western Australia has a small population and I am talking
about it standing up for its rights.
We have heard Federal politicians say, in relation to the argument about Federal versus State
relations, that we need some form of uniformity. If we go back to the days before Federation
this State may not have been party to it had it known it had to transfer its powers to the
Commonwealth. If I had not read the Federal Minister for Industrial Relations's speech
about his grand plan for a centralised industrial relations system I would not be as concerned
as I am.
I acknowledge that the Minister has tried to overcome some of the Opposition's concerns.
The Opposition is not opposed to the Western Australian Industrial Relations Commissioners
acting as Federal commissioners, but it is concerned about Federal commissioners acting as
State commissioners. When the Opposition considers the grand scheme of industrial
relations, with the mega unions and centralised control, it views it with a great deal of
caution and distrust.
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The Minister has not addressed the problem and, as I said previously, if any industries are
experiencing problems within the Federal sphere those problems can be accommodated by
the Federal jurisdiction giving its powers to the State 's commissioners. it is not necessary to
give the States' powers to the Federal commissioners. T1he Minister, in his explanation of the
reason for the new clause, said that there should be reciprocal powers and I ask him the
reason for that.
Mr Troy: It is working already within the building industry. We have had a process in that
industry whereby both the Federal and the State jurisdictions have operated side by side and
there have been times when the Federal commissioner has undertaken work on behalf of the
State commnissioner.
Mr ICIERATH: That is correct, the building industry has been operating under the existing
system, but why is it necessary to change the system?
Mr Troy: I will deal with that when I respond.
Mr KIERATH: I hope the Minister does address that matter. I did ask the Mfinister which
sections of the building industry are experiencing difficulties with the industrial! system in
terms of State and Federal jurisdiction. The Minister did answer my question about the
percentage of employees in Western Australia covered by State and Federal awards.
Mr Troy: You were surprised at my answer.
Mr KIERATHi: No, I was not, because I gave the Minister the approximate figures in the
first place. About 19.2 per cent of the building industry work force in Western Australia are
covered by Federal awards and 58.4 per cent are covered by State awards. The only problem
we have with dealing with the Federal and State jurisdictions is when certain groups who
have operated within the Stare arena decide they will receive a better deal under the Federal
arena. In other words, the decisions made by and the rationale of the Federal commission
have been different from those of the State commission. People could call that commission
hopping.
Mr Troy: Both parties have used that to their advantage.
Mr KIERATH: I acknowledge that there has been fault on all sides and I will not try to
apportion the blame. However, one side has used it more than the other.
Does Western Australia know better the conditions which operate in Western Australian
industry, or does Canberra? Western Australia has a commission, and I have no hesitation in
recommending that it be expanded if it is proved to be necessary because decisions relating
to Western Australian industry should be made in Western Australia. This represents the
flaw in this new clause, and that is the reason the Opposition will oppose it, and I certainly
hope the Liberal Party will oppose it in the other place.
Mr TROY: In view of the urgency and significance of this part of the amendments I will
take some time to explain carefully the reason for this new clause. Quite clearly, the threat
of a Federal bogy is dominating the Opposition's thinking. I will give the Opposition the
benefit of the doubt, and perhaps it is not sparring at shadows; it may have some genuine
concerns which I may share. I want to clearly identify the current process and the extent to
which these changes alter that in a very small way. Firstly, there are administrative
difficulties with the present arrangements, particularly because on each occasion a dispute
arises the President of the Australian Industrial Relations Commission and the Chief
Commissioner of the Western Australian Industrial Relations Commission must go through
three steps: Firstly, they must liaise and agree on how the issue will be handled; secondly,
they must organise the formal appointment; and thirdly, they must allocate the work. It-is
administratively cumbersome but it has worked. It reflected a cautious move from the
previous arrangements, it was of significant benefit in the building industry, and it certainly
has application in other cases.
Mr Kierath: Have you considered giving the ongoing authority to Western Australian
commissioners only and not having the reciprocal basis?
Mr TROY: I am prepared to think about it. If such an amendment were introduced in the
other place, I would give close consideration to it.
Mr Kierath: We may have the basis for some agreement because that is the basic
disagreement between us.
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Mr TROY: I have no hesitation in taking a staged and cautious approach in this area. I think
the proposal has some merit but I will not rush into it and leave this State without the
necessary controls which these later amendments address, which amendments were
introduced following the concern expressed about the original drafting. It is proposed that
where the circumstances arise in future, instead of worrying about the necessary liaison on
issues that arise, reaching agreement and then organising the formal appointment, the process
can be short-cut to the third component; that is, the allocation of work can be decided at that
stage. Administratively it would be somewhat easier.
The second difficulty with the present system, which is probably more important, is that
under the current arrangement there are no means of stopping, controlling or staging with
caution the appointments of State commissioners to the Australian commission. That can
proceed without this State being able to influence it in any way. Thiat is of concern. I would
prefer the provisions in this Bill to affect that situation in a controlled and cautious way. The
Bill has been worded in such a way that this will not have any beajring on the operations of
the commission, but purely on the administrative process through the ministerial input. In
fact, the amendments before the Committee give the State the authority to agree or otherwise
to any of these appointments. Without that power we do not have that authority. People who
are concerned about protecting the State's rights to have an industrial relations system that
best meets the needs of the Western Australian commnunity should support the amendments
on the Notice Paper.
A couple of other points should be clearly understood. The concern expressed that dual
appointments are the beginning of Federal domination of a State system have been addressed
by the provisions which enable the State to have some control over the appointment of State
members to the Federal bench and the exercise of jurisdiction by the Federal members
appointed to the State system. Because the Australian Government can make appointments
now, the State needs to make the proposed amendments to ensure the State system does not
become subsumed by the Commonwealth. The major point, which was overlooked by the
member for Riverton in his contribution to the second reading debate, is that members of the
State commission are very mature and intelligent people who have integrity and who are
certainly able to make decisions in the best interests of the Western Australian community-
Mr Kierath: How do they feel about this move?
Mr TROY: They have mixed feelings, but they are much happier now that the clarity
contained in the later changes has been added. The suggestion that the mere investing of a
second office to some members will cause them to undermine the State system is absolutely
ridiculous. In fact, it is an insult to the integrity of the people who sit on the commission. If
the assertions that the State system is in jeopardy were correct, it would already be evident
from the existing legislation, and clearly it is not. People are appointed to the bench on the
basis of their mature and knowledgable understanding of industrial relations. That will not
suddenly change because they axe required on occasions to exercise a Federal jurisdiction.
The significant advantage of a person holding a dual appointment is that in exercising either
jurisdiction at the time the member has intimate knowledge not only of the other jurisdiction,
but also of how that jurisdiction is being applied. That can certainly assist the process
enormously. That process allows a wise application of cooperative arrangements, as opposed
to some insensitive directions applying a single national arrangement or system which may
not be appropriate to the prevailing circumstances. I share the member's view about the need
for great caution, as I have said previously.
Proposed new section 14A will sanction the appointment of the State commissioner to the
Australian Industrial Relations Commission and enable the appointment of a Federal
commissioner to the Western Australian Industrial Relations Commnission. It provides that
either person may bold both offices simultaneously. It is fairly clear-cu.
Proposed new section 14B will enable a person holding a dual appointment to exercise
powers in relation to either office provided the exercise of those powers is consistent with the
agreement reached from time to time between the heads of each tribunal which, in turn, must
be consistent with any directions given by the Minister pursuant to proposed new section
14B(2). It is important to give further clarification of this clause- This new clause will
enable the Western Australian Government to give directions to the Chief Commissioner of
the Western Australian Industrial Relations Commission not in terms of how a case is to be
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handled, but providing guidelines for the administration and application of the dual
appointment arrangement. This is simply procedural and it will enable the State Government
to ensure there is a fair balance in the work and no reduction in the level of service provided
to the Western Australian community as a result of the demands of the Australian
commission. It is important to protect that aspect because some complaints have been made
about the level of servicing from the Federal system to Western Australia,
The sort ofF directions envisaged by this provision relate to administrative arrangements, such
as monitoring workloads under each system, providing for a period of review of the
effectiveness of the arrangement, and ensuring the service to the Western Australian
community from the primary appointment is not reduced because of the secondary
appointment. I emphasise that this clause does not permit interference in any dispute or other
matter properly before either commission because it is entirely administrative in nature. That
should be on the record of the Legislative Assembly to provide guidance to the people
downstream. It will enable the State to be involved in determining the correct balance
between the State and the Commonwealth in the administration of the industrial relations
jurisdiction.
Mr KIERATH: I accept the Minister's explanation. However, the insertion of these new
sections would enable an Australian comnmissioner to act as a State commissioner and would
also enable the scope of activity to be determined between the chief commrissioner and the
president of the Australian commission. I would have more confidence if it referred to a
President of the Industrial Relations Commission and not to the chief commissioner. I anm
not casting doubt on the integrity of individuals but would have more confidence in someone
with a legal background. I accept what the Minister has said about certain matters and
acknowledge that the second part of this clause will improve things. However, as this
amendment would enable Australian commissioners to act as State commissioners the
Opposition cannot accept this clause.
Mr TROY: I will clarify the roles of the president and the chief commissioner. I do not
accept the aspersions cast by the member for Riverton.
Mr Kierath: I did not cast any aspersions!
Mr TROY: We are looking here at status.
Mr Kierath: Do not put words in my mouth!
The DEPUTY CHAIRMAN (Mr Donovan): Order! The Minister should be allowed to
speak.
Mr Kierath: Do not put words in my mouth!
The DEPUTY CHAIRMAN: Order!
Mr TROY: I can appreciate the sensitivity of members opposite on this issue. I accept the
view the member for Riverton has put, but place clearly on the record the roles of the
president and the chief commnissioner. I need to clarify the roles of the president and the
chief commi-ssioner as the Government sees them in relation to the Western Australian
Industrial Relations Commission. We are talking about status and equivalent positions
between our chief commissioner and his role in the Australian commission. It is a
misunderstanding and a significant understatement to portray -the role of the chief
commissioner as merely an administrative one, and I refer to the comments made by the
member for Riverton recorded on page 5238 of Mansard. The chief commissioner's role is
to be the chief industrial relations member of the tribunal. There is no doubt about that. It
lies with the holder of that position to oversee application of the Act in industrial relations
terms while not inhibiting the authority of individual members. That provision was carefully
placed in the Act in 1984. For example, it would not be unusual for the chief commissioner
to have internal discussions in order to share experiences in the application of wage fixing
principles. That is certainly encouraged at such meetings. One would envisage the chief
commissioner leading discussions to enable the sharing of knowledge in that scene.
The president's role is quite different as he is the legal - and I emphases "legal" - authority on
the tribunal and his principal function is to oversee legal application of the Act to minimise
delays associated with appeals being taken to industrial appeal courts and higher courts. The
qualifications for appointment as president are quite different from those of the
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chief commissioner. Section 9 of die Act refers to the president requiring legal and judicial
ability without regard to industrial relations whereas the chief commissioner is required to
have industrial relations knowledge of an intimate nature. It is imnponrtt that is understood.
In that context, and as part of the dual appointment proces, the appointment of a chief
commissioner to be a deputy president of the Australian commission - if that eventuates, or is
even contemplated - is plainly and appropriately recognition of the role of the chief
commissioner in the Western Australian system. It is important that that clear distinction of
roles is on the record.
New clause put and a division taken with the following result -

Mr Graham
Mr Grill
Mrs Henderson
Mr Gordon HI
Mr Kobelke
Dr Lawrence

Mr Kierath
Mr Lewis
Mr MvNee
Mr Mensamos
Mr Minson

Ayes (24)
Mr Leahy
Mr Marlbcxough
Mr McGinty
Mr Pn
Mr Read
Mr Ripper

Noes (19)
Mr Nicholls
Mr Omodci
Mr Strickland
Mr Thompson
Mr Fred Tubby

Mr DiL. Smith
My PS. SmiitLh
MrTmay
Dr Watson
Mr Wilson
Mrs Watkins (Teller)

Dr Turnbull
Mr Wan
Mr Wiese
Mr Blaikie (Teller)

Mr Carr
Hon Bob Thomas
Mr Cunningham
Mr Taylor
Mr Bridge

M~r Macinnon
Mr Trenorden
Mr CJ. Barnett
Mr House
Mr Shave

New clause thus passed.
Clause 6: Section 20 amended -

Mr TROY: I move -
Page 3, after line 6 - To insert the following paragraph -

(a) by inserting after subsection (6) the following subsections -

"(7) Where a person who is a member of the Australian
Commission is appointed as a member of the Commnission, the
person shall not be remunerated in relation to the office of
member of the Commission, but the person may be paid, in
relation to expenses in travelling to discharge the duties of the
office, such sums (if any) as the Governor may from time to
time approve.
(7a) Where a person who is a member of the Australian
Commission is appointed as a member of the Commission, that
person is not, and that person's widow or widower and children
after the death of that person are not, entitled to receive a
pension under the Judges' Salaries and Pensions Act 1950."

Amendment put and passed.
Clause, as amended, put and passed.
New clause 8 -

Dr Alexander
Mrs Beggs
Mrs Buchana
Mr Catania
Dr Edwards
Dr Gallop

Mr Bradshaw
Mr Clarko
Mr Court
Mrs Edwaides
Mr Grayden
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Mr TROY: I move -

Page 5, after line 4 - To insert after clause 7 the following new clause to stand as
clause 8 -

Section 22 amended
8. Section 22 of the principal Act is amended -

(a) in subsection (1) by deleting "The members" and substituting
the following -
(1) Subject to subsections (2)(c) and (3), the members;

(b) In subsection (2) -

(i) by deleting "or" at the end of paragraph (a);
(ii) in paragraph (b) by deleting "section 21." and

substituting the following -

section 21; or
(c) except with the approval of the Governor, he

accepts the office of member of the Australian
Commission.

and
(c) by inserting after subsection (2) the following

subsection -

"(3) The appointment of a person who is a member of
the Australian Commission may be for a fixed term
and, in that case, the person holds office as a member of
the Commission until -

(a) the term ends;
(b) .the person ceases to be a member of the

Australian Commission; or
(c) the person retires, resigns or is removed

from office under subsection (1),
whichev er first happens."

New clause put and passed.
Title put and passed.

Report
Bill reported, with amendments, and the report adopted.

Third Reading
Bill read a third time, on motion by Mr Tiny (inister for Productivity and Labour
Relations), and transmitted to the Council.

Sitting suspended from 1.04 to 2.00 pm

[Questions without notice taken.]

BILLS (2) - ASSENT
Message from the Governor received and read notifying assent to the following Bills -

1. Fisheries Adjustment Schemes Amendment Bill
2. Legal Practitioners Amendment Bill
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EVIDENCE AMENDMENT BILL
Second Reading

Debate resumed from 20 November.
MRS EDWARDES (Kingsley) [2.32 pm): In supporting die Bill I would like to raise the
awareness of members in this place to what this Bill is attempting to achieve.
Since die 17th century there has been in place a common law rule which has provided a
privilege against self incrimination on the part of people giving evidence. This Bill seeks to
amend sections 11I and 12 of the Evidence Act. Section I11 provides that a person can be
granted a certificate in relation to his evidence if it is going to incriminate him, or tend to
incriminate him. That evidence is not able to be used for further charges against that person
and he is actually granted an immunity from further prosecution. The common law rule is
stated in the case of Blunt v Park Lane Hotels Ltd where Lord Goddard, the Chief Justice at
the time, stared -

The rule is that no-one is bound to answer any question if the answer thereto would,
in the opinion of the Judge have a tendency to expose the deponent to any criminal
charge penalty or forfeiture which the Judge regards as reasonably likely to be
preferred or sued for.

In Western Australia it was further refined. Under section I Ithe witness can be compelled
to give evidence; however, if he claimed the privilege of self incrimination on the basis that
the evidence he would give would incriminate or tend to incriminate him, the judge, if the
evidence was given to his satisfaction, in his wisdom, would be able to grant the witness a
certificate which provided him immunity from further prosecution.
The three areas outlined by Lord Goddard are not of relevance to this debate. The only one
in which we may be interested is the possible subject matter of a claim of privilege ini
relation to an answer and where a witness, in his evidence, is likely to be exposed to a further
criminal charge. The rule extends beyond answers that would directly incriminate the
witness to those which might be used as a step towards obtaining evidence against him.
In the case of the Crown v Slaney, Lord Tenterden said -

You cannot only not compel a witness to answer that which will crimiinate him but
that which tends to criminate him; and the reason is this, that the party would go from
one question to another and though no question might be asked the answer of which
would directly criminate the witness yet they would get enough from him whereon to
found a charge against him.

In fact that is the situation which this Bill will create. The witness will be able to receive a
certificate to prevent his answer ffrm being used in further evidence against him. However,
that answer may lead the prosecution to gaining further evidence which could result in a
further charge being laid against the witness.
A very important and longstanding rule of our English law is about to be overturned. Th1at
rule of law has been in place since the Star Chamber days. I know that members often refer
in this place to the Star Chamber days, but perhaps they did not realise what they were
talking about. It was the practice of the Star Chamber to oblige those who were brought
before it to answer questions on oath and the practice came to share the unpopularity of the
tribunal by which it was instituted, without regard being had to the nature of the questions
which might be put to the accused and the effect that his answers would have on him.
To go back to the rule of law, I refer members to the Latin maxim "nemno tenetur prodere
seipsum" which means that no-one should be obliged to give himself away; that principle lies
at the root of the witness' privilege against self-incrimination. Under common law we have
the rule that one should not be obliged or compelled to incriminate himself. Under section
11I of the Evidence Act a witness can be compelled to give evidence which may incriminate
or tend to incrim-inate him; however, the judge can issue a certificate stating that the witness
will not be subject to any further charge arising out of that evidence. He is granted immunity
from further prosecution.
This Bill seeks to change that immunity from prosecution to the position where a person can
be compelled to give an answer which incrimninates or may tend to incriminate him and a
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certificate will be granted with respect to that answer. The answer cannot be used as
evidence in further cases against him. As I pointed out earlier, the situation referred to by
Lord Tenterden may well be that that answer will lead the prosecution to be able to gain
further evidence upon which further charges can be laid against that witness. There would
have to be very important and serious reasons to overturn such a longstanding rule of law
which has been put in practice by the Evidence Act
Problems have been highlighted in which co-accusads have given evidence. For example,
one co-accused may actually be acting as a witness for the defence and he claims, in the
witness box, that the evidence he is about to give may incriminate or tend to incriminate him,
so he claims immunity. The judge would give him a certificate which would grant him
indemnity from further prosecution. It appears that in the past that practice may have been
subject to abuse. Of course, that abuse is found out by further evidence at a later date. The
co-accused who has given the evidence and who has been granted immunity takes full
responsibility for the corrunission of the crime. What we have is one co-accused being let off
because the ocher co-accused has claimed chat he carried out the full commission of the
crime, but he has been granted immunity because he was a witness for the defence and be
claimed privilege against self-incrimination.
Mr Strickland: Is that "frst in, best dressed"?
Mrs EDWARDES: It may well be, but it highlights a longstanding rule of our English
system of justice. In fact it has been subject to abuse and that has been highlighted in certain
circumstances. We are faced with whether we will overturn a longstanding rule of law of our
justice system or consider the other competing interest; that is, seeking that justice is done.
Proposed section I IA was inserted in the Bill in the other place and it provides that the judge
may, in certain circumstances, restrict the publication of that evidence. I do not see that this
will happen often because the judge likewise will treat the matter seriously, taking into
account the freedom of the Ness. It is also important, if a person is to be given a certificate
in relation to his answers and if he may come up again in further prosecutions, that the
circumstances and/or the name - and it may only be the name in some instances that the
judge restricts publication of - are restricted from publication. The circumstances are often
more readily highlighted in the mind of the public, especially if the other prosecution follows
soon after the certificate is granted. Therefore, it tends to assist the witness and protects him
from further publication and some dangers. I am not happy about the consequences of this
Bill overturning a longstanding rule of law; but, because of the importance of this provision,
and especially because of those instances where it has been abused, I ant convinced I should
support this legislation and accordingly do so.
MR WI1ESE (Wagin) [2.41 pm]: The case for supporting this Bill was well outlined by the
previous speaker. When the Bill was debated in the other place the National Party indicated
its support in principle, which [ reiterate this afternoon. The key to this whole matter is that
not only must justice be done, but also it must be seen to be done. When the community see
people who have obviously been part of an offence committed walk away because they were
prepared to give evidence against a fellow party to the crime it becomes obvious to them that
justice is not being done and is not being seen to be done. This Bill will help to overcome
that problem.
MR D.L. SMITH (Mitchell - Minister for Communituy Services) 12.42 pm]: I thank
members opposite for their support of the Bill. The member for Kingsley gave a quite
learned exposition of the background of the rule against self-incrimination. I support most of
what she said. Unfortunately, in the end result it comes down to a question of balance and to
the extent to which one should erode. that principle on the basis of the needs of- the
community to be protected from the conduct of criminals and to prevent situations occurring
where criminals escape their proper deserts because of the misuse of some old principles. In
the end result, the Parliament has achieved a balance between those two conflicting needs in
this Bill, which I commend to the House.
Question put and passed.
Bill read a second time.

Third Readng
Bill read a third time, on motion by Mr D.L. Smith (Minister for Community Services), and
passed.
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CRIMES (CONFISCATION OF PROFITS) AMENDMENT BIL
Second Reaing

Debate resumed from 21 November.
MR MENSAROS (Floreat) [2.44 pm): The Opposition supports the principle encompassed
in this Bill and, indeed, in the parent Act. Thie Minister rightly pointed out that the penalty
for a crime in many cases is not sufficient deterrent to people who commit offences because
the often substantial financial gain connected with the committing of the offence outweighs
the inconveniences of the penalty attached to it. A number of people in certain
circumstances deliberately risk being perhaps incarcerated for one or two years to enjoy the
proceeds of their criminal activity when they are free. That principle applies not only to
heavy criminal activities and harsh penalties but perhaps even more in cases where the
penalty is only a fine.
I can recall when I was in charge of water resources and clearing catchment areas was
banned that the law was often flouted by property owners because it was a paying
proposition for them to breach the law deliberately to free the property for other use and then
pay the fine that they inevitably had to pay. They considered it was only a small price to
pay, almost like a fee for a licence. The person who had cleared the land was then able to
cultivate that land to the disadvantage of other landowners and particularly of water users.
Neither is the penalty - even if severe - consolation for the victims of crime. Often, in drug
and coroorate offences, the victim of the crime suffers much more than the criminal who
commitied the crime. I have cited previously, and will probably cite again, the case of Estate
Mortgage where a number of people, particularly retired superannuated people, lost their
life's savings and could not do anything about it. They have been left in a situation where an
enormous penalty has been applied to them without their deserving it while the people who
caused that problem, and committed a crime against corporate law, will probably get away at
worst with a few years in gaol after which they wili be able to enjoy the proceeds of their
criminal activity.
The Minister explained satisfactorily the provisions of the Bill, so I will deal with them only
briefly. This Bill has again brought together a conflict of legal principles similar to the ones
mentioned previously and pointed out so well by the member for Kingsley in relation to the
amendments to the Evidence Act. I will briefly go through the most important provisions.
First, the Bill extends the confiscation of the proceeds of a specific offence to proceeds
derived from the commission of another indictable offence. It also makes it possible to
confiscate assets which the criminal cannot prove were acquired from his or her legitimate
earnings. The provision serves the purpose of the general conceptual provision but is an
inroad into the system of British justice as it reverses the onus of proof. It could be argued
that this Bill sacrifices the important and longstanding principle that a person is considered
innocent until proven guilty. Of course, that automatically creates a dilemma for members of
Parliament because they must decide what to do. However, the Opposition concluded that
more justice would be done by exemptions to this rule because it would eliminate the
situation which arises when a criminal sits back and laughs while enjoying the illegitimate
profits gained from his illegal activities.
The second Provision defines a drug trafficker. This definition applies to people who are
reoffenders; that is, according to the Bill a person must commit the crime twice in 10 years
and/or engage in drug offences the street value of which must be over $15 000. This
provision means that the onus of proof is reversed and the offender must account for the
legitimate acquisition of all assets which have come into his or her possession during the past
six years. Once again, the Opposition has agreed that more justice would be done with the
introduction of this provision despite the fact that it may violate and does violate the
principle of the onus of proof and the principle that every person is innocent until proven
guilty.
The third provision will make it easier to issue a restraning order. According to the parent
Act, proof is required that there is a belief that divestrment of allegedly criminally acquired
assets will occur. Practice has proved that it is almost impossible to secure such proof in the
form of an affidavit and that difficulty induced the Government to amend this provision. The
Opposition does not object to that.
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The fourth provision deals with die introduction of an embargo notice to secure assets not
being shifted before seizure can apply. Of course, this would not be the case regarding real
property; however, it is easy to dispose of other assets before a case comes to the stage where
the assets can be seized
The final provision, as was aptly described by the Minister, will lift the corporate veil. This
provision will mean chat the system will be able to legally bear the criminal in the corporate
field with his own weapon. However, in saying that I must also mention thar ever since I
have been in Western Australia - which is now 40 years - I have never ceased to argue, when
the subject came up, that corporate laws in Western Australia protecting the investor or the
shareholder are lax. I have always compared the situation in Western Australia with the
situation which existed for a long time in Germany and which has been adopted all over
Europe which necessitates a public company having two tiers of boards. In Europe a
company must have a board of directors and a supervisory board and the members of the
supervisory board supervise the board of directors and are responsible for their personal
assets. The supervisory board must watch out for not only criminal action but also
impropriety which may disadvantage the investor. Thlese longstanding laws in Europe have
meant chat infinitely less corporate irregularity has occurred in Europe than in Western
Australia.
It is worthwhile to mention also the provisions which are not in this Bill. The Minister is not
obliged to tell us about these omissions as he only deals with the Bill as introduced into this
Chamber. Government members in the other place accepted the Opposition's suggestion that
original clause 13 which referred to media stories and publications be repealed. Originally,
clause 13 provided that courts could make special confiscation orders against profit gained
firom interviews or stories about criminal activities. Although part of this confiscated profit
would have benefited the victims, the Opposition thought it would be an unprincipled move
to apply a double penalty after the first substantial penalty had been decided upon. The
Opposition thought it would be wiser to adjust the penalty if the activity deserved it rather
than introduce a second penalty after the crime had been committed and after the court had
decided on a penalty for the crime. The Opposition also considered chat such a provision
could be regarded as a post hoc censorship action. Therefore, it was agreed in the Legislative
Council, together with other minor amendments, to repeal this provision and to keep it under
surveillance for possible future action. That is a move the Opposition supports. Also, I do
not know of any other jurisdiction in which such a provision would exist. It does not exist in
the United Kingdom or in any of the States of the United States.
Finally, one very important principle is involved in this field and, indeed, in the parent Act
which breaches the entrenched principle of British law; that is, the principle that no-one
should be convicted or legally acted against based on a law which was not operative at the
time the crime was committed. In other words, there shall be no restrospectivity in criminal
law or in any other law. This legislation is clearly retrospective. No matter how
commendable it is one cannot deny that fact. Any person should have the right to arrange
their affairs within the parameters of the existing law so their arrangements do not violate the
law. However, this Bill will apply a penalty which did not exist when the crime was
committed. Indeed, it is obvious that the Crown is anxious to catch people presently before
the Court. This can be seen in our undue haste in considering this Bill and in the penalties to
which the Minister was kind enough to draw my attention.
Ever since I have been involved in law - and that is a mighty long time now - I have been
ardently opposed to retrospectivity. No matter how heinous a crime might be, no matter how
much suffering it may cause, a civilised community should never revert to that prospect. I
risked my physical safety when, as a very young defence counsel, I argued against the
retrospectivity of the war crime Statutes after the war, saying that most of the serious crimes
of which people were accused appeared in the criminal codes of the respective countries
affected by the war. Indeed, it is an immoral answer to Hitler's immoral actions. The
Opposition, in its wisdom, decided not to oppose the Bill and, representing the Opposition, I
will not come up with a minority view. [ want to place on record, however, that I personally
object to this aspect, and I would be much happier to see the provisions of this Bill apply to
the future only and not to the past.
MR WIESE (Wagin) [3.01 pm]: I present the National Party's point of view in regard to
the Bill before the House this afternoon, but before putting forward chat point of view I want
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to put on the record my protest and that of the National Pasty about the manner in which this
Bill is being brought before the House. I accept that the Bill has been dealt with in the other
place, and it has gone through all stages in that House. Other members of the National Party
and I have not had the opportunity to examine this Bill in the manner it deserves. It is
obvious substantial changes were made in the other place, because when die Bill was brought
into this House the Minister had to present another second reading speech drawing the
attention of this House to the Bill to be debated in this Chamber.
A Bill of this nature introduces substantial changes to the current legislation, and it bears
pointing out to this House that the Bill we axm amending was introduced only two years ago,
in 1988, so it has not been operating for very long. Already we are proposing quite
substantial changes in this legislation.
The Bill was brought into this House yesterday afternoon, and with due respect to the
member for Floreat who has just spoken, I do not believe the great majority of members in
this House have had the time necessary to go through legislation like this to determine what
it will do and what effects it will have. The member for Floreat has probably summed up
these concerns already, but I voice my concern at the fact that the reason for the undue haste
in putting this Bill forward for debate 24 hours after it was presented is that it has to go
through this House in order to apply to cases which will conic before the courts in the very
near future. I am not very happy to deal with a piece of legislation of this nature in this way.
I say that especially in view of the fact that the original legislation has been in place for only
two years.
Having said that, I touch briefly on a couple of aspects of the Bill about which I am
concerned, having studied it for the very short time it has been available to me. I shall be
making more comments during the Conmmittee stage. The comments I make are not in the
depth that I would have liked had we had a little more time in which to examiAne the Bill and
consider some of the implications of what we are doing.
No doubt very substantial profits are made from crime, and that in part is why the original
legislation was introduced in the first place in 1988. Likewise that is why we are now
considc;ring the amending Bill. it is perfectly obvious, as a result of some of the things
which have been happening over the last two or three years, or perhaps longer, that a
substantial number of people in the community are willing to run the risk of committing a
crime when they can see substantial profits to be made. They are willing to run that risk
because firstly they believe that they will not be caught. flat is probably the mentality of
anyone involved in criminal activities. They believe they will not be caught; they wili get
away with it anyway. They are also willing to run the risk because they know that the
penalties which will be imposed on them if they are caught, firstly, and if they are convicted,
secondly. arc small. If one has an extremely good lawyer and the money to pay him, one's
chances of not being convicted are quite good.
These people are willing to run that risk in the knowledge that if they are caught and
penalised by the courts, at best a financial penalty will be imposed on them, and at the worst
they may T ceive a termi in gaol, and they know very well that they will be out of gaol, even
if the pew ty is a substantial one, fairly soon. They may be out of gaol in a couple of years
with good behaviour, parole and those sorts of things. These people are willing to take the
risk and commit these crimes when they can see substantial profit at the end of it.
The changes in the Bill have been outlined very well by the member for Floreac, so I shall
not dwell on them. However, I believe that this Bill, as some other legislation which seems
to come through this House a little more often now than in the past, changes the onus of
proof from the Crown to the person being prosecuted. I certainly have no great legal
background, but it has always been my understanding, and I think it has always the
community's understanding, that one is innocent until proved guilty. This Bill puts the onus
of proof that assets which the Crown seeks to confiscate from a convicted person were
acquired from the proceeds of crime on the person accused rather than on the Crown- The
onus to prove that the person acquired those assets from the crime is on the accused person.
That is a substantial change, and I am not convinced it is a good change and a good direction
to take.
In relation to the drug offences, the member for Florear pointed out the situation regarding
the level of offence necessary for conviction on drug offences to be used as part of the
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reasoning for confiscating the assets of a person who has a record of drug convictions. A
person charged with a drug offence must prove that die assets to be confiscated are not the
result of his criminal activities. That is the point I made earlier when dealing with the
reversal of the onus of proof.
The amendments to section 52 have been referred to by the member for Floreat. They allow
the courts to determine who controls assets. The courts will be able to lift the corporate veil
to ascertain the correct ownership of property or assets in order to determine whether an
order can be made to confiscate such assets. I do not have any problem with that pant of the
legislation. That is a good and positive move. People should not be allowed to hide behind
the corporate veil whether matters relate to crimes or other activities in the community.
The member for Floreat has also spoken on an aspect that I intended to emphasise; that is,
whether penalties will be applied to crimes which were commidtted prior to the introduction
of this legislation. I refer to the aspect of retrospeciivity. I comnmented on this area when the
Minister for Community Services first informed me that this Bill would be debated in this
hasty manner, either yesterday or today. I have an intense dislike for retrospective
legislation. One must have grave reservations about the aspect of retrospectivity in this Bill.
It is the thin end of the wedge because once we start to introduce and accept such
provisions - that is, we accept that it is all right for Parliament to pass legislation which
includes a degree of retrospectivity - it opens the door for much more legislation which will
have an adverse effect.
MR ILL. SMITH (Mitchell - Minister for Community Services) (3.13 pm]: I thank
members for their general support for the Bill. I understand the reservations that they have
expressed. However, before I respond to any of those reservations I wish to express my
appreciation to members opposite. It is an unfortunate fact that too often the public get the
impression that between political parties and members of Parliament no opportunity occurs
for cooperation in the interests of the State. That is a false impression because often in this
place we cooperate in the interests of expediting business and achieving reforms which
benefit the community. In their handling of this Bill, members opposite have given complete
cooperation in passing the legislation through the Chamber as quickly as possible.
The member for Floreat gave his usual erudite response to aspects of the Bill. He has rightly
identified issues which should be of concern to anyone who has an understanding of the
origins and traditions of both the English common law system and some of the European
jurisdictions. There is a general principle that a person is innocent until proven guilty. The
inference in the provisions of ibis Bill regarding assets is that the onus shifts to one where a
person who has assets must provide some evidence, if they become convicted of a criminal
offence, that those assets were attained by legitimate means. If not, those assets can be made
subject to a forfeiture order under the provisions of this legislation. As the member has
rightly identified, however, that erosion of the primary principle has occurred because of the
rising level of crime and the fact that the penalties by themselves are often not a sufficient
deterrent to prevent crime occurring.
In the interests of the community and the public in general we must try to increase the
deterrent effect of the whole system. One way in which the legislation in its primary form
sets out to do that is to ensure that the assets which are acquired through criminal activities
are not retained by criminals but forfeited for the State to use in the interests of the
comnmunity at large. While one does not want to see the erosion of the primary principles, it
is a symptom of die problem the community has-with crime that we are willing to allow
those principles to be eroded; we should ensure that a proper deterrent climate is in place
where people will think ti~ce about undertaking any form of crime.
Mr Wiese: Is the Malaysian drug offensive more effective than our methods in Australia?
Mr D.L. SMITHl: The Malaysian system comnes back to one's approach to the issue of
capital punishment. That raises issues which are much broader in context. I would not be
able to give a meaningful response. If more time were available, I would be more than
happy to discuss my view of the Malaysian system and most other Muslim country's
systems, in comparison to the way we operate in this country. My preference is the
Australian method of operation.
Another issue identified was that this legislation to some extent lifts the corporate veil. The
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corporate veil originally had as its primary objective the facilitation of raising large amounts
of capital which might not be available from one individual, and tried to protect persons who
contributed sthat capital, if the company collapsed, from any assets they have outside the
company being attached to satisfy those debts. Unfortunately, as the member for Flares: has
correctly pointed out, over the years the conduct of entrepreneurs has no: been what the
community would wish to see. In recent years, it appears to have been a matter of what one
could get away with rather than what one considers to be a proper standard of ethics. That
means we can no longer allow the corporate veil to be used as a defence in improper
circumstances. Allowing assets to be held by some corporate entity or trust and thereby
protected from confiscation, rather than their being held by the criminal, is a misuse of the
corporate veil. This is an appropriate case where we should lift that veil.
I endorse the remarks of the member for Floreat that we need to do more in this country to
protect the interests of shareholders and, secondly, to protect the interests of the community
at large from wayward entrepreneurs. I am not satisfied that the proposed trainsfer of control
of Corporate Affairs to the Federal Government by itself will achieve that. In the end it
comes down to a question of business ethics in genera. Until those ethics return to what
they were 50 years ago I do not think we can allow the corporate veil to remain and to be
used as in the past.
The other issue raised by both die member for Floreat and the member for Wagin was
retrospectivity. There are two aspects to that question. One is that the legislation should not
apply to events of the past; the second is the notion that in criminal law, the particular
application is that one should not suffer a greater penalty for any crimninal conduct which one
may have been found guilty of than applied at the time of the commission of the offence. In
summary, when we amend the criminal law to increase a penalty we do not apply the new
penalties to offences committed prior to the passing of the legislation. This legislation gives
the appearance of overriding that principle, but we are doing it for very good reasons.
It is true that criminals often get away with a lot more than they are charged with and
convicted of. To that extent they very often do not suffer any penalty for past criminal
conduct. This legislation provides for a greater deterrence, and it ensures that if a person has
been guilty of a criminal conduct in the past, and not been charged, they can still have a
penalty imposed on them by the assets derived from that past criminal conduct being
attached. When we bring this together the competing principle - that is, the need to reduce
the level of criminal activity, and to protect the community and ensure that criminals do not
profit from their criminal conduct - this legislation, although to some extent it is eroding the
retrospectivity principles, is still in the public interest. We cannot approach the legislation on
die basis of some high legal principle as if we were only interested as lawyers in the law. In
the end result, as parliamentarians, we must have regard to the broader community interests
and that is the objective of the legislation.
Mr Wiese: Do you accept that you are imposing a penalty for a crime which has not been
proven?
Mr D.L. SMITI-: In effect it is a penalty for a crime which has no: been proven where the
suspicion of criminal activity arises where a person has assets which he or she cannot
explain. I emphasise that dhe provision in the legislation becomes operable only when a
person is eventually convicted of a criminal activity, and where that conviction gives the
impression that it has probably been part of a pattern of conduct. That enables these
forfeiture orders to be sought.
Mr Wiese: Do you think that making a presumption is a good principle in law?
Mr D.L. SNiT: It is a question of balancing the community interest. In my judgment the
community interest is best served by ensuring that criminals do not profit from criminal
activities, and this is one means of achieving that. I recognise that it is eroding certain
principles which lawyers who are very fond of the common law or even the Roman law
systems might find a bit reprehensible, but in the end I come back to the community interest.
These changes are necessary to ensure that criminals do not profit from crime; therefore
members should support the Bill, and I recommend it to the House.

Question put and passed.
Bill read a second time.
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Committee
The Chairman of Committees (Dr Alexander) in the Chair; Mr D.L. Smith (Minister for
Community Services) in charge of the Bill.
Clauses I to 3 put and passed.
Clause 4: Section 3 amended -

Mr WIESE: My question on the definition of "unlawful act" has been answered to some
degree already; but is this in fact a complete change in the principle of law, and what will be
the effect of this sort of legislation if it is carried through into general principle?
Mr D.L. SMITH: The member for Wagin mentioned in the second reading debate that this
kind of legislation which adds an additional penalty to the penalties provided for by the
legislation creating the offence is relatively new. To some extent we are following the
example of other jurisdictions. One of the things I omnitted to do in my response to remarks
in the second reading debate was to respond to the remarks of the member for Floreat about
what had been clause 13 of the original Bill which was deleted in t upper House. The
whole concept is new, and we are tryig to fit it into a pre-existing system of law. An
unlawful act, in terms of this definition, mneans an act or omnission that constitutes a serious
offence. The important part of that definition is the words that follow; that is, that the
unlawful act does not have to be based upon a conviction. In a way that provides a penalty
where there has been no conviction for the offence but simply a strong suspicion that a
serious offence has been committed. The notion that a person can suffer a penalty for
something he has not been convicted of is an entirely new approach to penalties in the
criminal area. We cannot get away from that, and as I said in my response to the second
reading debate, it is a matter of identifying that we do not want criminals profiting from their
crimes. As part of the deterrent aspects we are prepared to include taking away their profit,
or presumed profit, even where they have not been convicted of an offence in relation to the
matter which gave them that profit.
Mr MENSAROS: Almost without exception, and without corroboration, I agree with the
member for Wagin. In this case, however, I wonder whether he would reconsider his
position; first of all, a definition exists in order to express other provisions of an Act more
concisely. If one looks at this definition - do not think legally, just think in terms of the
Oxford Dictionary - an unlawful act means an act or omnission that constitutes a serious
offence. The fact that the unlawful act is not connected with the person does not take away
the definition; neither does it hurt it, because the person who may not have been convicted in
this case is not implied. To give a very simple example, someone has been murdered, the
body is there and the facts are undoubted, but the culprit is not found. That does not make
the act lawful; it was an unlawful act, but there was no conviction because no-one was found
who could be convicted. I would not be concerned with the direct implication of this, but the
member for Wagin might be concerned when he translates this expression of unlawful act
into the relevant section. It may result in the proceeds of an unlawful act being subject to
confiscation despite the fact that that person was not convicted.
Mr WIESE: It seems I am now lined up against the member for Floreat and the Minister and
I do not think I can win on this occasion. The dictionary defines an unlawful act as one
where the law has been broken. Perhaps I have a simple mind but if the law has been
broken, surely an unlawful act has been committed. If no conviction has been recorded or
charge laid, how will a judgment be made that the offence is a serious one, and hence an
unlawful act by definition? A serious offence is defined in the parent Act. as an indictable
offence.
I take the points made by the Minister and the member for Floreat but I place on the record
my grave reservations about the provisions being accepted by this Parliament and the
community in general, in that a person 'may be subjected to penalty without a conviction or
anything of that nature being registered against him. That penalty will be imposed wholly
and solely on a presumption that the person has committed a crime at somne time in the past
and it will be based wholly and solely upon a judgment about where the assets have come
from. It is a dreadful concept and I have grave reservations about its inclusion in the Bill.
Mr D.L. SMITHl: The definition of unlawful act which is being used) in the Bill comes into
play under the amendments in clause 9 of this legislation amending section 15 of the
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principal Act; that is, to insert into section 15 subsection (T a) a provision which states that it
must be shown at the hearing of an application that the benefits to which the application
relates may have been derived as a result of the commission of an unlawful act. We shall
only know with hindsight in a few years what the courts wil require before being satisfied
that the benefits may have been derived as a result of the commission of an unlawful act.
That may range from the conviction of offences contemporaneously - at the time of the
application - to a series of convictions, or from a number of circumstances which the court
may deem to be relevant in reaching a conclusion whether it has been shown that the benefits
may have been derived as a result of the commission of an unlawful act.
Mr Wiese: I could accept the situation if a series of convictions had been recorded in the
past. However, an assumption will be made whether or not the person has been convicted in
the past.
Mr D.L. SMITH: The court must determine whether it is shown that the benefits may have
been derived as a result of the commission of an unlawful act. The first protection provided
is that it will not be determined by the legislation but by the court's determination on the
basis of the evidence before it. The second protection given to the person concerned is that
the court can go back only for six years prior to the date of die offence. Nornally, for the
purposes of taxation and other accounting reasons, people are obliged to keep their records
for seven years and a person who has acquired his assets legitimately should be able to
demonstrate to the court from those records that the assets have been derived from legitimate
means and not from unlawful acts, as provided for in the legislation. The protection is a
combination of those two things: Firstly, there is an onus on the applicant to demonstrate
that the assets may have been derived from an unlawful act, and, secondly, because these
matters can go back only six years a person who has acquired assets legitimately should be
able to demonstrate where they came from. Before the confiscation provisions of this
legislation can be invoked the court must find that the person may have derived the benefits
from an unlawful act and the person must be unable to satisfy the court that he has
legitimately obtained the asset It is not something one welcomes with relish because it
involves a penalty being imposed when no conviction has been recorded- In the end it is a
question of how far we in the community are willing to go to reduce the level of crime and to
ensure that no criminal profits from his or her illegal activities.
Mr WIESE: I understand what the Government is endeavouring to do and that it is trying to
discourage the commission of crime. The Bill relates to all criminal activity of a serious
nature. I understand that the six years' retrospectivity applies to drug related offences and
not to the serious offences dealt with in the legislation before the Committee. Am I under the
wrong impression?
Mr D.L. SMITH: I can assure the member that the amendment proposed to the principal Act
in clause 9 of this amending Bill applies to all offences. At line 30 on page 7 it is
specifically stated that it applies only where the benefits 'were derived during the period
commencing on the day 6 years before the day, or the first day, on which the serious offence
in reliance on which that application was made was committed".
The member correctly identified that separate legislation exists dealing with the misuse of
drugs and confiscation of profits, and a further amending Bill is on the Notice Paper which is
a partner to this Bill dealing with related issue. I cannot go beyond what I have said. The six
year period is primarily to make the two Bills compatible but it provides a situation in which
people will nor be asked to go back an indefinite period.
Mr Mensaros: It applies to everything except it has different consequences in the case of
drugs.
Mr D.L. SMITH4: Thai is correct.
Clause put and passed.
Clause 5: Section 5 amended -

Mr WIESE: My question relates to proposed subsection (3)(a) dealing with an offence
committed or believed to have been committed at any time. Again there is reliance on a
presumption that an offence was committed at some stage. I have a strong dislike for the
presumption aspect of this clause. Proposed subsection (3)Xb) refers to the conviction of a
person at any time of an offence. So it will relate not to any crime for which the person is
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being charged or for which we are about to take his assets off him, but to the conviction of a
person at any time for an offence, which could be any offence.
Mr D.t. SMITH: In the end result, ir is a question of whether we believe in the principle that
criminals should not profit from their criminal activities. This legislation is intended to deal
with assets that are acquired from criminal activities, regardless of whether a conviction has
been obtained, or whether the offence was committed some time previously. We are trying
to deter people from engaging in criminal activity, but the protection that is provided is that
certain things will have to be demonstrated to the court in order for an application to succeed;
and, secondly, the defendant will be given the opportunity to prove that he acquired the
assets legitimately. There will also be the six year limitation to which I referred earlier.
Clause put and passed.
Clause 6 put and passed.
Clause 7- Section 10 amended -

Mr WIESE: Proposed new paragraph (b) says, "was derived or realised, directly or
indirectly, by the person convicted of the offence or another person, or is subject to the
effective control of the person convicted of the offence, as RL result of the commission of the
offence or of any other unlawful act." That does not make sense. The words may be in
legalese and not within my comprehension, but I believe the draftsperson has things out of
order. Can the inister convince me that this is good English and means something, and is
not an error in drafting?
Mr D.L. SMITH: Clause 7 seeks to amend section 10(l) of the principal Act to enable a
forfeiture order to be made in respect of any property derived by the commission of an
unlawful act or subject to the effective control of the offender. Proposed paragraph (b) seeks
to insert certain words, and must be read in a number of separate provisions. It relates, first,
to assets which have been derived or realised, directly or indirectly, by the person convicted
of the offence. The offence may result not in the criminal's gaining those assets but in
another person's gaining those assets.
It relates, secondly, to assets subject to the effective control of the person convicted of the
offence. So it relates not just to the assets which are in the possession or control of the
defendant but also to those assets under his effective control. Thirdly, it refers to, "as a result
of the commission of the offence", so we need to go back to the words at the
commencement; that is, skip the words "or anothe person, or is subject to the effective
control of the person convicted of the offence', and the clause will then read, "was derived or
realised, directly or indirectly, as a result of the commission of the offence or of any other
unlawful act."
The provision is intended to include property or assets which are derived or realised as a
result of the commission of the offence for which the person has been convicted, or of any
other unlawful act. That relates to those provisions which refer to where there has not been a
conviction but where the court is satisfied that the assets may have been derived as a result of
the commission of the unlawful act. The clause makes sense, but it is a legalistic clause
which needs to be broken down into its component parts in order to be read correctly.
Mr WIESE: I do not believe it makes sense. I will read what I believe it should be, and
leave it at that. I believe that two separate parts have been included in this clause which were
not in the original clause which was deleted. The first inclusion is the words, "or is subject to
the effective control of the person convicted of the. offence." -The second inclusion is the
words, "or of any otlher unlawful act."
The clause does not make it clear whether the words "as a result of the commission of the
offence" refer to the initial part of the sentence or tsi the new inclusion. I believe the clause
was intended to read, "was derived or realised, directly or indirectly, by the person convicted
of the offence or another person, as a result of the commnission of the offence or of any other
unlawful act." That will be followed by the words, "or is subject to the effective control of
ahe person convicted of the offence." I do nor believe it makes sense, but the lawyers will
work it out somewhere, at someone's expense.
Clause put and passed.
Clauses 8 to 17 put and passed.
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Clause 18: Sectiou 52A inserted -
Mr D.L. SMITH: I move -

Page 16, line 19 - To delete ", a special forfeiture order".
Page 17, line 23 - To delete "or special forfeiture order".
Page 17, lines 27 and 28 - To delete "or special forfeiture order'.
Page 17, lines 30 and 31 - To delete "or special forfeiture order".
Page 17, line 32 - To delete "or special forfeiture order".
Page 18, lines 2 and 3 - To delete "or special forfeitur order".
Page 18, lines 6 and 7 - To delete "or special forfeiture order".

Amendments were moved in the upper House to delete the words "special forfeiture order" in
section 13 of the original amending Bill, and it does not make much sense to leave them in
this clause because there is no such creature within the provisions which now apply.
Mr WIESE: When an order of this nature is made, it will have an effect not only on the
person whose property or assets will be affected by this change, but also on a corporation
because the lifting of the corporate veil will enable the assets behind that corporate veil to be
confiscated. What safeguards will there be for the innocent party caught up in this process?
Therm is a grave risk that others will be caught up and their assets and property need to be
safeguarded.
Mr D.L. SMiTH: The court must be satisfied that the property we are taflking about is
subject to the effective control of the offender. It will be for the court to decide on the actual
procedures for requiring any papers to be served on the person who is nominally the owner
of those papers. All the courts are governed by issues of natural justice. If the court feels
that the nominal holder of those assets should be given the opportunity to appear and argue
whether those assets are the subject of effective control by the offender, that will be for the
court to decide. The court will determine whether it is proper to call other persons to the
court, and it will give the person the opportunity to present any evidence to the court, or to be
separately represented in relation to whether the court should make the appropriate order.
Mr WIIESE: In many cases the court process is very expensive, If the real, effective control
of these assets rests with the person convicted, or the person who may be judged to have
committed the crime in the past, and his assets are seized, we may be asked to deal with that
situation. However, would the innocent parties be given assistance in their representation in
court? If all the assets under the control of the person are seized, the financial constraints
imposed by the cost of representation in court will place a very severe restriction on innocent
parties being able to partake in the appeal process.
MrT D.L. SMITH: Ir is not envisaged that any legal assistance would be given to the offender
or to any person, corporate being or miust which appears to be in possession of assets on
behalf of the offender. Obviously the normal legal aid provisions would apply. I emphasise
that the court must be satisfied that the effective control of these assets is with the offender,
and the court order will treat those assets as being the property of the offender. This is the
onus which the Crown will have to meet and about which the courts wI have to make a
determination. It would be open to the court at any time during the course of those
proceedings to require either that notice be given to the third party, or that the third party in
some way be joined as a party to the action. If a finding is made without that occurring, only
the offender would be able to appeal the decision made.
That is not an unimportant issue. Ir is an issue which I undertake to raise with the Attorney
General; that is, whether it is intended at some time in the future to substitute provisions
about the way in which the application might be served on the nominal holder of the assets,
how that entity might seek to be represented or joined as a party, and how and where an
appropriate order will be made. There is some right on the part of that affected party to
appeal the decision or to have it reviewed in some way. It may be in the legislation already,
but on a quick reading I cannot see it.
Mr WIIESE: I appreciate that undertalduig, because there seems to be potential1 for grave
injustice to be done to innocent parties as a result of that provision.
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Amendments put and passed.
Clause, as amended, put and passed.
Title put and passed.
Bill reported, with amendments.

Third Reading
Bill read a third time, on motion by Mr D.L. Smith (inister for Community Services), and
returned to the Council with amendments.

EDUCATION SERVICE PROVIDERS (FULL FEE OVERSEAS STUDENTS)
REGISTRATION BILL

Commninee
Resumed from 1 November. The Chairman of Committees (Dr Alexander) in the Chair;
Dr Gallop (Minister for Education) in charge of the Bill.
Progress was reported after clause 18 had been agreed to.
Clauses 19 and 20 put and passed.
Clause 21: Appointment of auditor -

Mr FRED TLJBBY: I refer to subclause (4) and ask why it is necessary for the chief
executive officer to approve a change in an auditor's appointment. Surely auditors are the
business of the education service providers, who have the right to appoint whoever they wish
as their auditors so long as they are. registered company auditors within the meaning of the
Companies Code. I fail to see why the education service providers need the approval of the
chief executive officer before a new auditor can be appointed.
Dr GALLOP: I think the reasoning here is that any change of auditor would need to be
approved by the chief executive officer. Subclause (4) says -

Subject to this Act, an auditor's appointment is continuous unless the chief executive
officer approves a change in the appointrment-

Therefore, if the education service provider wanted to change the auditor, the change would
have to be approved.
Mr Fred Tubby: But why would it have to be approved?
Dr GALLOP: One needs to be satisfied in respect of the audit that is done; if there is to be a
changeover that needs to be approved by the chief executive officer.
Mr FRED TUIBBY: If an auditor is operating and registered under the Companies Code,
surely the authority which gives him the right to operate is far more knowledgeable about the
functions of an auditor than is the chief executive officer. Anybody who is qualified to act as
an auditor under the Companies Code should be acceptable to the chief executive officer. I
fai to see why the chief executive officer should be involved in approving the appointment
of an auditor.
Dr GALLOP: The focus in the clause is approving a change of auditor.
Mr FRED TUBBY: Surely an education service provider has the power to appoint an auditor
at its annual general meeting each year. I cannot see why the chief executive officer should
have the power to interfere and say "I am sorry; although at a properly constituted annual
general meeting of your organisation you appointed X, Y or Z as your auditor, who is able to
operate under the Companies Code, I do not accept that person." With what knowledge,
experience or authority does the chief executive officer say, "I reject your appointment of an
auditor and I will accept only A, B or C"? I fail to see how the chief executive officer can
override the appointment of a person duly qualified under the Companies Code and duly
elected at an annual general meeting of the board of the institution. I fail to see how the chief
executive officer becomes involved.
Clause put and passed.
Clause 22 put and passed.
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Clause 23: Auditor to conduct audit according to accepted auditing practice -
Mr WIESE: My query relates very closely to the query raised by the member for Roleysrone
in relation to clause 21. I believe that an auditor is a registered auditor who is subject to very
stringent controls and directions, and subject to an Act of Parliament as to his qualifications
and so on. As well, because of his qualifications and the type of job that he does, he is
subject to auditing the books according to the requirements of the Act and of his profession.
I do not believe a clause in this Bill, or in any other Bill, should direct an auditor as to how to
do his job. An auditor has his own qualifications, experience and ability and he does the job
according to dhe Companies Code and his professional ethics. It would be very wrong to go
outside all of that and for the chief executive officer, or even the Minister, to impose a
direction on an auditor as to how he shall do his job and what aspects of an education
provider's operation he shall look at. This requirement is not acceptable at all.
Dr GALLO)P: The clause enables the chief executive officer to lay down other requirements.
It does not mean that those other requirements will be laid down, it merely outlines a power
in respect of the auditing function. I am not an expert on Bills of this nature but I would
have thought that a phrase such as that is there to take into account any contingency that
might arise in respect of the auditing function of this type of organisation.
Clause put and passed.
Clauses 24 and 25 put and passed.
Clause 26: Auditor to furnish further information -

Mr FRED TUBBY: On what basis would the chief executive officer determine whether the
institution will be responsible for the payment for an additional audit required by the chief
executive officer? I can understand an audit might be required, for instance, if between
audits, which are 12 months apart as required under the Bill, rumours are spreading
throughout the industry that an organisation is in financial difficulty: and rather than
allowing that body to go right under the chief executive officer requests that an additional
audit be made. I understand and accept that, but on what basis will the chief executive
officer detrnine who will pay the bill? Sometimes those audits are pretty expensive.
Dr GALLOP: If one reads the clause, no answer to that question is given. It merely outlines
the case that if an additional audit is required it would normally be paid for by the institution
unless otherwise deemed by the chief executive officer. I think the clause is establishing that
there will be a normal approach to that issue, but in some circumstances it may be necessary
for the chief executive officer - in other words, the Ministry of Education - to perform the
task. I could try to imagine circumstances in which that would be the case. Perhaps, as the
member for Roleystone outlined, there would be a circumstance in the industry that required
a fairly quick response, without any doubts that it would be forthcoming quickly. I should
imagine that is one example of where the chief executive officer may contract a person to do
that job quickly. I think it is leaving open that possibility so that, according to
circumstances, the payment can be determined.
Mr FRED TUBBY: I am worried that rumours can spread quickly and may be generated by
parties who may have selfish interests at beant If the chief executive officer must audit the
books every time such a suggestion is made, and if this costs, say, $3 000 or $4 000, the
circumstance could arise in which the service provider would be placed under a financial
burden because of persistent rumours. Also, these costs could not be budgeted for by the
service provider.
Mr WIESE: I am surprised by this clause, It is bad enough that the chief executive officer is
required to carry out a further audit at any time, but if the chief executive officer imposes the
cost' on the educational service provider, that is going beyond the pale. I do not accept the
Minister's explanation for the requirement contained in the clause.
Clause put and passed.
Clause 27: Penalty -

Mr WIESE: I am also surprised by this clause because the person who will carry out t
audit will be an accountant. A select few from that profession have special qualifications to
enable them to conduct audits, and these persons must be registered to do such work. This
clause applies a penalty to an auditor who fails to comply with certain proposed sections of
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the Act which the Bill will establish. These proposed sections state that the auditor is
required to carry out an audit according to accepted auditing practices. If the auditor did not
do that, he would be destroying his credibility and going outside the requirements of the
Companies Code and of his profession. Clause 24 states that the auditor must report any
"material irregularity". That is his job. If he goes outside that requirement, he will be
subjected to the constraints of his profession and all that entails. Clause 25 requires all "duty
of care". That is how the person gained his auditing qualification in the first place - he is a
professional person and not all ordinary members of the accountancy profession gain the
necessary qualification to conduct audits. To place such a provision in the Bill is
unnecessary and unacceptable.
Dr GALLOP: In response to the member for Wagin, the whole issue of auditing has been on
the agenda of business for some time. It is important that we have a proper set of regulations
in place not only for those people who conduct businesses but also for those who have the
responsibility to audit. I see these sections as being a back up to the duty of care principle
which applies.
Clause put and passed.
Clauses 28 and 29 put and passed.
Clause 30: Powers of the chief executive officer and authorized person to investigate -

Mr FRED TUBBY: I am a little concerned about this clause. I have discussed it with the
person from the Ministry of Education who is handling this matter, and he has given the
reasons for it. I would like the Minister to place them on the record because the powers seem
to be extraordinary. I accept that a need exists for some kind of power for investigation, but
could the Minister explain why we need to have them in such detail?
Dr GALLOP: I am advised that clauses 25 to 30 are all essential in a Bill in which one wants
to investigate people who are handling other people's money. It is not possible to give
someone half a power to investigate things; either the investigating officer has the
investigating power or he does not. Indeed, these clauses are almost identical to sections in
the Financial Brokers Control Act. We are taking some of the sections from that regulatory
legislation and applying it to education service providers.
Mr WIESE: I am amazed by the powers which are handed to the chief executive officer to
investigate the operations of schools and education establishments. The clause can require
any person - which could be a gardener, a yardiman or a school secretary - to provide
information. That requirement should be imposed on the headmaster or the person who runs
that organisation.
The clause also provides the power to "enter at all reasonable times and search any
premises". That is a police power and it is extraordinary to find it in this. legislation. The
provision also states that the power is provided to "make a copy or abstract of any
document", and the document may be removed from the establishment. The chief executive
officer is also provided with the power to take oral evidence, If any evidence is to be given
in this kind of inquiry, a question should be put on notice and served in writing to die person
to whom die question is directed. It is not an acceptable practice to sit somebody down in a
room to ask him or her questions; that is going beyond the powers that the Police Force may
have. This clause is absolutely extraordinary and I have grave reservations about what is
envisaged within it.
Dr GALLOP: This clause outlines the processes by which premises can be entered, and it
says quite clearly that a warrant is required from a magistrate or a justice if the entering of
premises is seen to be required. I conclude by pointing to the requirement for good
legislation in this area: We have learnt that we need a good regulatory framework if we are
to guarantee potential overseas students security in the knowledge of the soundness of the
educational services we offer. We need to be sure of the fact that the businesses are
conducted accordingly to proper practices. This advice is based on not only on recent events
but also on a long term knowledge of these matters; therefore, these powers need to be
framed in those terms.
Clause put and passed.
Clause 31: Incriminating information, questions, or documents -
A7SSW. 14
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Mr WIESE: This clause seems to completely destroy the intent of the Bill. Having given the
chief executive officer the powers which were referred to in clause 30 by which he can go
onto premises and question persons, this clause will ensure that if a person is subjected to
that questioning, all such evidence will be exempt from being used against him or her in any
prosecution. Why is the Government giving the person who supplies the evidence a
complete exemption from any prosecution? This clause is extraordinary.
Dr GALLOP: The clause is necessary in order to ensure that a person supplying the
information, answers or documents does so without incriminating himself or herself in any
subsequent prosecution. I am not a lawyer, but I am sure the lawyers in the Chamber could
explain that this is a normal process. The notion of self-incrimination does not sit well with
our legal tradition.
Clause put and passed.
Clause 32: Failure to comply with requirement -

Mr FRED TUBBY: The words "proof of which shall lie on him or her" appear in the first
paragraph. Does that mean that a person is deemed guilty until proved innocent?
Dr GALLOP: I cannot supply the member with a good answer on that question. In the
interests of the legislative process, I will refer that to the other place and make sure an
answer is provided at that time.
Clause put and passed.
Clauses 33 and 34 put and passed.
Clause 35: Discipline -

Mr FRED TUBBY: Once again, this clause goes beyond the pale. The essence of this
legislation is draconian, but I understand the reasons for it. This clause is extraordinarily
heavy-handed with regard to the cancellation of a licence. If an offence committed by a
provider is detected and brought before the chief executive officer, he can imimediately
cancel a licence. If that happens with regularity, many overseas students will be in limbo
about their education because institutions cannot operate unless they are registered. I suggest
that we tell an institution that its registration is being considered or that it is suspended until
an appeal can be considered. The penalties under this clause seem harsh. What happens to
the students in the 28 day period for appeal?
Dr GALLOP: The reason for clauses of this nature is to prevent that circumstance arising in
the fir-st place. It is important that a disciplinary framework be attached to the legislation. It
is hard to imagine how we could regulate in this area without having disciplinary clauses.
The fact that suspension as well as cancellation of registration is included as a possibility
allows some flexibility in the response that the chief executive officer would have in the
circumstances. The clause gives some flexibility but, at the same time, provides a proper
framework.
Mr Fred Tubby: If this happens, will the provider be able to continue providing a service to
the students, pending the outcome of the appeal?
Mr WIESE: This is another extraordinary clause. It appoints the chief executive officer as
the prosecutor, judge and jury. As well as laying the prosecution, he judges the offence, and
imposes the fine. Those sorts of powers for a chief executive officer are extraordinary. He
does not need to place that person before a court if he has done wrong, because he sets the
sentence. He can impose a fine of up to $1 000, which is not an unsubstantial amount. He
can amend registration or suspend or cancel registration. Subclause (5)(b) gives him the
power to impose disciplinary action for an offence against any law. That is an absolute
overlLl Under paragraph (c) of the same subclause, he can impose a penalty if the provider
"has acted in breach of any condition imposed under this Act". Paragraph (e) allows the
chief executive officer to render the provider "unfit for registration under this Act".Ths
are extraordinary powers and completely unnecessary in ensuring compliance with the
requirements of this legislation.
Dr GALLOP: The member for Roleystone raised a relevant point in relation to what
happens when suspension or cancellation occurs. I will1 certainly follow that up and obtain
advice. The clause states that if the education service provider is found guilty of an offence,
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the possibility exists far his registration to be suspended or cancelled; this is reasonable.
Potential students and their families would regard that as a necessary part of the regulatory
system. If a provider were found to be a highly undesirable person under other legislation in
respect of the way he or she conducted activities, an implication could be drawn about his or
her abilities in this area. That is part of regulations necessary to guarantee the security of this
industry.
Mr WIESE: Should that power not belong with the board of the establishment? Clause
35(2) reads as follows -

The provisions of subsection (l)(a), (b) or (d) do not apply to a statutory education
service provider.

What is the reason for that?
Dr GALLOP: The statutory education providers are subject to strict controls under the
Financial Administration and Audit Act. They are also subject to indirect controls through
the processes of responsible Government about which we in Parliament know. Furthermore,
the statutory providers are subject to a fairly strict regulation under section 19, clause 5 of the
FAAA which outlines those requirements clearly.
Mr WIESE: Exempting schools like Hale School or the proposed University of Notre Dame,
which is what this clause provides, puts those schools on a different footing from schools
such as Christ Church Grammar School or Aquinas College. In all respects those schools are
the same; the only difference is that Hale School is controlled by statutory provisions and the
others are not. I believe the Minister is differentiating between those schools by the modes
of disciplining, if there is a mode of disciplining the statutory providers.
Dr GALLOP: I refer the member to clause 19 in which provision exists for the chief
executive officer to refer to Hale School and the proposed University of Notre Dame, which
are set up under Statute, but not to define them as statutory providers. They are private
providers alongside the other institutions.
Mr WIESE: The same disciplines, lie fines, for example, cannot be imposed on them.
Clause put and passed.
Clause 36: Appeals -
Mr FRED TUBBY: An education service provider aggrieved by a decision of the chief
executive officer, who has extraordinary powers under this legislation, can appeal only to the
Minister. Why can the appeal not be taken to an independent authority such as a tribunal or
the judiciary such as a local or district court?
Mr WIIESE: I have the same question, but I believe there is provision somewhere in the Bill
for the chief executive officer to require the approval of the Minister in certain areas and the
only appeal against that is to the Minister. That situation is extraordinary - it is Caesar
appealing to Caesar in the worst possible form.
Dr GALLOP: The provision is the best way to deal with appeals. Establishing boards or
tribunals can be cumbersome and it would also be difficult to include appeals under a judicial
framework, If there is an unhappiness about the actions of the bureaucracy conducting the
regulatory function an appeal can go to the Minister who is ultimately responsible to the
Parliament and who could intervene on that appeal
Mr Wiese: Would the appeal reach Parliament? The Minister must be joking.
Clause put and passed.
Clause 37: Advertisements not to imply appmovali.
Mr FRED TUBBY: This clause refers to advertising by the institution provider and the fact
that it must be approved by the chief executive officer before it is published. Does that apply
to all advertising by those institutions or is it advertising containing a purported
recomnmendation from the Minister or the ministry that an institution is a wonderful
organisation and that it is fully accredted?
Dr GALLOP: The intention is to tackle the issue of misleading advertising which refers to
statements such as 'approved by the Australian Government". Some examples of this have
occurred. It is misleading advertising on the delivery of their service.

7687



Mr FRED TUBBY: I assume that does not apply to all their advertising, only advertising
which purports to have some Government recommendation behind it.
Dr GALLOP: Clause 37(1) states -

(a) which is intended or apparently intendd to promote an education service; and
(b) which slates, either expressly or by implication, that the Minister or any other

inister or a department of the Government, has approved or has refrained
from disapproving, the statement or any material particular in the statement or
any claim made in the statement or any education service described in any
manner in the statement,

This answers the member's question exactly.
Mr WIESE: I question the wisdom of including in clause 37(l)(a) the words "or apparently
intended". I can accept that an offence was committed if it were intended, but making a
judgment that it was apparently intended goes beyond the pale. On page 22, subclause
(2)(b)(i) refers to publishing or publicly exhibiting the advertisement. It states that the
person who publicly exhibits will be guilty of committing an offence if he publicly exhibits
in. on, over or under any building, vehicle or place. I accept the "in", the "on" and the
".over", but putting it under a building or under a vehicle is typical of the overkill in this Bill.
Dr GALLOP: Architects am coming up with good ways to design buildings.
Clause put and passed.
Clause 38 put and passed.
Clause 39: Delegation -

Mr FRED TUBBY: To whom is it envisaged that power will be delegated by the chief
executive officer to make sure this legislation is adhered to?
Clause put and passed.
Clause 40 put and passed.
Clause 41: Immunity -
Mr FRED TUBBY: I am not a lawyer so I do not know what this clause means. It appears
that the chief executive officer, any officer of the ministry, the Minister or the State can do
nothing for which action can be taken against them and that this clause provides immunity
from any prosecution. Is that correct?
Dr GALLOP: This is a usual clause in Bills of this nature. It provides immunity from
liability to the Minister, chief executive officer or any authorised person for anything
conducted under the Act. It is a particular concern because of the commercial nature of
marketing education services and the possible loss of income to institutions where the
powers of the Act are applied.
Clause put and passed.
Clause 42: Vicarious liability -
Mr WIESE: Who will be affected if a body corporate is convicted? This clause mentions
".every director", which I do not have a great problem with because I believe a director
should be accountable if a body corporate is convicted of an offence. If the body corporate is
convicted he is guilty by default because he has not been doing his job properly. Who else
can be convicted because the clause refers to "every person concerned in the management of
the body corporate"? To whom is the Bill referring there? Is it referring to school councils,
which are definitely involved and part of the management of the body corporate? Is it
referring to any parent bodies attached to the school, or the teachers, who are part of the
school's management? What is the scope of this clause?
Dr GALLOP: It is hard to give a good answer because I do not have a great knowledge of
the interpretation the legal system places on "vicarious liability". I think it is intended to
apply to any organisation marketing education overseas and the persons, directors' agents or
servants involved are held liable for offences under this legislation. How that is precisely
interpreted by the law I cannot say. It is a necessary pan of the Bill if it is to apply to a live
situation in the marketplace.
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Mr WIESE: Is the Minister prepared to find out and then provide an answer so that we know
how far this clause goes and what is its scope? I would like to know, particularly, whether
school councils, parent bodies or teachers are picked up by the clause.
Clause put and passed.
Clauses 43 to 45 put and passed.
Clause 46: Review of Act -
Mr FRED TUBIBY: I move -

Page 25. line 4 - To delete "Y" and insert "3".
Amendment put and passd.
Mr WIESE: I thank the Minister for including a three year review period in the Bill as it is a
good move during the initial stage of the legislation's being in force. At the end of those
three years we can look to see how the legislation has worked. I believe a subclause should
be added to clause 46 requiring the Minister to seek an opinion poll, if you like, of all
registered education providers affected by the Act and registered under it as part of the
review process. 'he review should be a thorough one and the only way it can be thorough is
to seek the opinions of those who have been affected by it.
Dr GALLOP: The member for Wagin can be assured that we would certainly consult
education service providers as that is absolutely necessary for a proper review. I give that
guarantee today.
Clause, as amended, put and passed.
Title put and passed.

Report
Bill reported, with an amendment, and the report adopted.

Third Reading
DR GALLOP (Victoria Park - Minister for Education) [4.48 pm]: I move -

That the Bill be now read a third time.
MR FRED TUBBY (Roleystone) 14.49 pm]: I thank the Minister for his cooperation
during the passage of this Bill and Dr Evans from the ministry for his cooperation and
advice. I am happy with the Minister's proposed amendments to clause 14 which will be
moved in another place and his ready acceptance of a reduction of the review period from
five years to three years.
I accept the Minister's commitment to allow a period of grace regarding dhe indemnity clause
which will be moved in another place. We had asked for a six month stay of execution for
those service providers unable to meet all the requirements of the Bill. I understand from the
Minister that service providers have, in essence, been complying with almost all of the
provisions of the Bill throughout the year on a voluntary basis. The main exception will be
the indemnity clause to be moved in the Legislative Council. The Minister has agreed to
accept a six month stay of implementation and I accept that undertaking.
My main reason for speaking to the third reading of the Bill today was the Minister's
mention in his second reading speech of Federal Government involvement with this
legislation. My understanding was that the Federal Government would simply move
enacting legislation to set up a register of those institutions which have been approved and
registered under State legislation. However, last week or the week before, the Federal
Minister for Education, John Dawkins, surprised all the States by introducing his own Bill,
which is not only similar to our legislation but goes even further and requires three-monthly
audits. That provision will impose a severe financial burden on education service providers.
We are wasting our time debating legislation in this place when the Federal Government
knows full well that its legislation will override ours if it cares to pursue it. A deal is a deal,
and if a deal has been done between this Government and the Federal Government I would
like the Minister to tell me who has let down the side. I have a feeling that John Dawkins is
simply pursuing his centralist policy and is trying to get control of education, come what
may.
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I assure the Minister tint if he is prepared to oppose the Federal legislation, as Will my
Federal colleagues, he will have the full support of the Opposition. I would like the Minister
to pursue wick Mr Dawkins the notion that the Federal Government simply provide
legislation to set up the register, as originally agreed. We do not need dual legislation, where
education service providers will be required to comply with both Federal and Stare
legislation. Education is a responsibility of the States. The Federal Government has a role
with regard to the provision of visas and that is where its role should start and finish. I would
like the inister to take to Mr Dawkins a very strong case, and to point out to him the error
of his ways and the fact that education is a responsibility of the States. I guarantee the

inister that his endeavours. will have the full support not only of the State Opposition, but
also of the Federal Opposition.
This legislation is fairly heavy handed, which is probably an understatement, but as I said
during the second reading debate, and as the Minister said during his second reading speech,
the provision of education for overseas students is a very good way of bringing money into
Western Australia. We should do everything within our power to ensure that the reputation
of our State in providing this education is not tarnished in any way. Provided that this
legislation is administered with compassion and comimonsense, and provided we do not
adhere slavishly to the letter of the law day after day, I have no doubt that educational
institutions will be able to abide by the legislation. The legislation provides safeguards in
case something goes wrong, to allow the chief executive officer to step in and protect the
good reputation of our State. If the legislation is administered in that way, I am sure it will
benefit education providers and protect our reputation.
MR WIESE (Wagin) [4.54 pm]: I support the remarks made by the previous speaker. It is
interesting to note that the Minister stated in his second reading speech that the registration
of education institutions has been conducted under a delegation of responsibility from the
Commonwealth. The Commonwealth has subsequently moved in and is in the process of
passing its own legislation, which will in effect override this State's legislation. That is
unnecessary, and should be opposed by members of this Parliament and certainly by every
Federal member of Parliament when the legislation is dealt with in that place.
I thank the Minister for the way he has handled this Bill and for allowing Dr Evans to give us
a very substantial and interesting briefing about the legislation. I look forward to seeing the
result of the passage of this Bill through the upper House.
DR GALLOP (Victoria Park - Minister for Education) [4.55 pm]: It is true that the
Commonwealth Government has introduced legislation in this area which goes further than
we had anticipated it would go. I have contacted the Federal Minister for Education about
that matter because it seems to be quite silly to have two sets of regulatory powers which will
apply to one set of institutions. There is no doubt that we need to sort out that issue. It was
our understanding that we would engage in regulation of this industry and that the
Commonwealth would undertake registration, in a fairly general way, under its immigration
powers. However, as it has turned out, the Commonwealth has introduced legislation which
goes a lot further than that. I have contacted the Federal Minister about possible
amendments to his legislation which would meet our requirements, and we will pursue the
matter over the next few weeks.
I thank the member for Roleysrone and the member for Wagin for their contribution to the
debate. I am not an expert on regulatory law, but what I have read has indicated that, if
anything, the history of regulation in Australia has been slightly on the weak side. As a
result, circumstances and events have worked to disadvantage consumers on the one hand,
and, in the case of education, students on the other. Therefore, we need strong legislation to
ensure that overseas, the image of our industry is held in high regard; and, secondly, to
ensure that within this State, good practice occurs.
Question put and passed.
Bill read a third time and transmitted to the Council.

WADC LIQUIDATION BILL

Council's message
Message from the Council received and read notifying that it insisted on its amendments to
which the Assembly had disagreed.
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CORPORATIONS (TAXING) BILL
Introduccuion and First Reading

Bill introduced, on motion by Mr D.L. Smith (Minister for Justice), and read a first rime.
Second Reading

MR D.L. SMITH (Mitchell - Minister for Justice) [4.58 pm]: I move -
That the Bill be now read a second time.

This Bill imposes as a Stare tax the taxation component of fees and levies which are to be
imposed and collected by the Australian Securities Commission in administering the
corporations law. This Bill, together with the Corporations (Western Australia) Bill 1990,
forms the package of Stare legislation designed to give legislative effect in Western Australia
to the Commonwealth's new national scheme for regulation of companies, and the securities
and futures industries.
The intended operation of this package of legislation is explained in more detail in the
explanatory memorandum accompanying the Corporations (Western Australia) Bill, which is
to be introduced in the Legislative Council.
I commiend the Bill to the House.
Debate adjourned, on motion by Mr Blaikie.

House adjourned at 5.00 pmn
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QUESTIONS ON NOTICE

CONSULTANTS - GOVERNMENT BODIES
Minister for Health Porifoblio

1425. Mr NICHOLLS to the Minister for Health:
(1) How many consultants or advisors are attached to any Govermecnt bodies

which are under the inister's portfolios?
(2) Which department, office/location is responsible for those consultants or

advisors and what is the name of each consultant or advisor?
(3) In relation to each consultant or advisor -

(a) what fees or salaries are paid annually or part thereof;
(b) what is die period of engagement;
(c) what was the date of initial engagement;
(d) what additional expense provisions or benefits apply?

Mr WILSON replied:
(l)-(3)

I refer the member to the answer to question 142 1.
OFFICE OF GOVERNMENT ACCOMMODATION - GOVERNMENT

AGENCIES
Leased Office Space Cost

1580. Mr LEWIS to the Minister for Finance and Economic Development:
(1) Further, to question 1088 of 1990, to do with office space rented by

Government, what was the cost of leased office space paid by the Office of
Government Accommnodation on behalf of -
(a) all CRY funded agencies;
(b) other non-CRF funded agencies during the following financial years -

(0) 1986- 1987;
(hi) 1987-1988;
(iii) 1988-1989;
(iv) 1989-1990?

(2) What was the cost of the same accommodation for die same agencies as in()
above, when office accommodation was administered by the Public Service
Commissioner prior to the establishment of the Office of Government
Accommodation, during the following financial years -

(i) 1983-1984;
(ii) 1984-1985;
(iii) 1985- 1986?

Mr TAYLOR replied:
(1) Cost of leased offices space paid by the Office of Government

Accommodation on behalf of CRF and non CRF agencies -

Year CRF Non CRF

1986-87 $31 577 451
1987-88 $36818582
1988-89 $39 798 979 $78 152
1989-90 $49896085 $83315

(2) It is not possible to provide figures on the cost of the same accommodation for
the same agencies as the accommodation situation is subject to constant

- change. This is a result of amalgamation and reoirganisation of agencies,

7692 fASSEM13LY)



[Thursday, 22 November 1990] 69

termination of some leases, and negotiation of new leases for relocation of
agencies. However, the cost of leased accommaodation in previous years when
office accommodation was administered by the Public Service Board was -

Year CR1' Non CRF
1983-84 $16074512
1984-85 $19646000
1985-86 $27 339 650

It has been brought to my attention chat the answer provided by question 1088 (2)
inadvertently omitted an amount of $3 970 582 paid directly as rental by the Ministry
of Education.

WASTE DISPOSAL - ALBANY INDUSTRIAL WASTE DISPOSAL WORKING
PARTY
Members

1825. Mr MacKJNNON to the Minister for Finance and Economic Development:
(1) Who are the members of the Albany industrial waste disposal working party?
(2) What is the working parry's brief?
(3) When does it expect to release its interim report?
Mr TAYLOR replied:
(1) T'he Albany Industrial Waste Disposal Working Party is chaired by the

Ministry of Economic Development and is made up of representatives of the -

Ministry of Economic Development;
Great southern Development Authority;
Western Australian Water Authority;
Environmental Protection Authority;
Department of Employment and Training; and
Department of Agriculture.

(2) The Albany Industrial Waste Disposal Working Parry has been established to
negotiate with each industry in order to achieve the EPA's preferred strategy
for reducing industrial discharges into the Albany harbour to acceptable
levels.

(3) It is not intended to produce an interim report.
SCHOOLS - COVERED ASSEMBLY AREAS
Government Funding - Willa gee Primary School

1834. Mr SHAVE to the Minister for Education:
(1) Was funding for sheltered seating areas in schools made available in the last

Federal Budget?
(2) If some of this funding is to be allocated to Western, Australia, will the

Minister ensure that a covered seating area is constructed at Willagee. Primary
School?

(3) If Federal funding is not available will the Minister make State funds
available for the project?

(4) If not, why not, in view of the fact that there is presently no covered seating
area for the children attending this school who are presently exposed to the
dangers of prolonged direct sunlight through the summer months?

Dr GALLOP replied:
(1) No. Funds provided by the Federal Government are not allocated to particular

types of projects.
(2) Not applicable.
(3)-(4)

No. The funds allocated for the provision of covered assembly area in the
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recently announced State Budget have already been committed. Although
there is a considerable amount of covered seating along the verandahs, the
school will continue to be considered for a covered assembly area when future
capital works programs are being compiled.

SCHOOLS - CLOSURES
1836. Mr P.J. SMITH to the Minister for Education:

How many schools have been closed each year since 1945?
Dr GALLOP replied:

Records of school closures as far back as 1945 are not readiy available. The
following numbers of schools have been closed each year since 1960.

1960 7 1975 3
1961 1O 1976 5
1962 7 1977 3
1963 2 1978 3
1964 5 1979 6
1965 3 1980 5
1966 6 1981 2
1967 6 1982 4
1968 6 1983 6
1969 5 1984 5
1970 7 1985 8
1971 6 1986 5
1972 8 1987 6
1973 6 1988 -

1974 6 1989 1
GOVERNMENT EMPLOYEES SUPERANNUATION ACT - AMENDMENT

Public Servants - Method of Paymnent Change
1838. Mr WATT to the Minister for Finance and Economic Development:

(1) Is the Government giving consideration to amending the Government
Employees Superannuation Act to change the method of payments to public
servants?

(2) Do the proposals under consideration include removing the present lump sum
payment in favour of a modified annual lump sum or a pension?

Mr TAYLOR replied:
(1) No.
(2) Not applicable.

HIOSPITALS - FREMANTLE HOSPITAL
New Day Ward

1843. Mr MINSON to the Minister for Health:
(1) Has a new day ward recently been opened at Fremantle Hospital?
(2) (a) If yes, how many beds are in this ward;

(b) what was the cost of' the refurbishing of this ward;
(c) what is the breakdown of the costs spent on the refurbishing of this

ward;
(d) was an interior designer employed to supervise the refurbishing of this

ward and, if so, what company?
Mr WILSON replied:
(1) Yes. HaemarologylOncology Day Ward opened 8 October 1990.
(2) (a) Eight beds.

(b) $208 854.
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(c) Building alterations contract
covering conversion of old pantry
area to new day ward $143 524

Equipmnent $65 330.
(d) No. The Building Management Authority provided all services.

HANDICAPPED - "THE NEEDS OF STUDENTS WITH DISABILITIES WI-lEN
THEY LEAVE SCHOOL" REPORT

Recomnmendations
1849. Mr MINSON to the Minister for Health:

(1) When was the report on "The Needs of Students With Disabilities When They
Leave School" commnissioned?

(2) Have any of the reconmmendations in this report been acted upon?
(3) If yes, which recommendations and when?
(4) If no, does the Minister intend to act on any of the recommendations and, if

so, when?
Mr WIILSON replied:
(1) September 1989.
(2) Yes.
(3) Recommendations of the report are being progressed. The Government

announced a package of initiatives on 25 October 1990 which were outlined
in the Minister's response to a parliamienrary question 1597 put by the Leader
of the Oppositon, Mr Macinnon.

(4) Not applicable.
DENMARK LODGE - FRAIL AGED PERSONS

Government Ownership
185 1. Mr MINSON to the Minister for Health:

(1) Is Denmark Lodge a frail. aged persons unit owned and run by the
Government?

(2) (a) If yes, what are the financial requirements for acceptance into this
.lodge;

(b) if no, who owns this lodge?
(3) After admnihtance to this lodge axe the patients assessed or interviewed?
(4) If yes -

(a) who does die interviewing or assessment;
(b) how many persons do die interviewing or assessment;
(c) what are the qualifications of these persons;

- (d) where do these interviewers come from;
(e) how many other frail aged persons' lodges do these interviewers visit;

(0) what is the purpose of the interviewing;
(g) how long do die interviews of die aged persons take;
(h) what sont of questions are asked in the interviews;
(i) do the aged persons ever show signs of being distssed at the personal

nature of some of die questions?
Mr WILSON replied:
(1) No.
(2) (a) Not applicable.
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(b) Denmark Lodge Inc
(3) Not to my knowledge.
(4) Not applicable.
PROGRAM STATEMENTS - RESOURCE DEVELOPMENT PROJECTS

Declining Expendiasre
1854. Mr MENSAROS to the Minister representing the Minister for Resources:

In view of the commendably frank statement in the booklet called "Program
Statements 1990-91l" that "expenditure on resource development projects in
Western Australia is declining' -

would the Minister tell the House whether, and if so, what counter
actions is the Government contemplating against its existing policies
which resulted in the declining expenditure in resource development?

Mr TAYLOR replied:
The decline in expenditure on resource development projects has not been due
to Government policies, but results from the slowing of the world economy
and the increasing difficulty in obtaining risk finance. It also reflects the fact
that a large part of the resources boom in Western Australia was fuelled by the
gold sector. That has declined with the drop in gold price and die exhaustion
of a number of readily accessible deposits. These factors are clearly beyond
the control of the State Government.
The Government is developing long term planning strategies for the resources
sector so that when economnic conditions improve the necessary procedures,
policies and infrastructure will be in place to allow Western Australia to take
immediate advantage of the upturn. Specific actions include -

Preparation of a long termi energy development strategy which will be
completed by mid- 199 1;
formulation of industrial power tariff proposals to provide affordable
incentives for the attraction of new downstream processing industries;
preparation of a long term strategy for the mineral sands industry
which will incorporate all aspects relevant to the future of the industry
including tenement security, rehabilitation, transport, processing and
waste disposal, social impact and approvals procedures;
reservation of land appropriate for heavy industry development in the
next 20 years and the development of necessary infrastructure;
ensuring that companies with prospective projects are aware of the
opportunities to invest in Western Australia and the facilitating role of
the Department of Resources Development.

The department also continues to lobby the Federal Government in forums
such as the Industry Commission in an effort to achieve national policies to
reduce the cost of development.

SHARK BAY -MARINE PARK PROPOSAL
Mann ion Marine Park -Commercial Beach Seining Phase-owt

1868. Mr McNEE to the Minister for the Environment:
(1) Did a Department of Conservation and Land Management employee attend a

meeting of the Shark Bay Shire on Friday, 26 October 1990 to brief the shire
on the Government's proposed marine park for Shark Bay?

(2) Did the employee, in response to a question in relation to commercial beach
seining in the Marmion Marine Park, advise the shire that Marmion
commercial beach seine fishermen had requested that commercial beach
seining be phased out of the Marmion Marine Park?

(3) If so, who were the commercial beach seine fishermen who provided that
advice?
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Mr PEARCE replied:
(1) Yes.
(2) The position put to die council was not that the fishermen requested that their

operations be phased out but that they expressed general acceptance of what
was being recommended for their industry in die face of substantial changes
in public usage of the beaches.

(3) The three fishermen who assisted in the development of the position taken in
the draft management plan and who actively use the marine park area for
beach seine fishing are S. Bums, V. Martin, and H. Simpson.

OSTEOPATHS - REGISTRATION LEGISLATION
1877. Mr COWAN to the Minister for Health:

(1) Has the Government made a decision yet on whether to go ahead with
legislation for the registration of osteopaths and other health service providers
that are currently unregistered?

(2) If yes, will legislation be introduced and when?
(3) If no, when will the Government make a decision?
Mr WILSON replied:
(1) No.
(2) Not applicable.
(3)' It is anticipated that the working party reviewing the status of unregistered

health occupation groups will finalise its recommendations in March 1991.
Cabinet will consider the recommendation thereafter and a decision made as
to what action should be taken concerning the regulation of unregistered
health service providers.

CONSERVATION AND LAND MANAGEMENT DEPARTMENT - EXECUTIVE
DIRECTOR
Annual Salary

1881. Mr COURT to the Minister for the Environment:
(1) What is the annual salary of the Executive Director of the Department of

Conservation and Land Management?
(2) What further allowances are paid in relation to this position?
Mr PEARCE replied:
(1) $96534.
(2) Special allowance $20 000 per annum.

ALUMINA - DORAL RESOURCES WHITE FUSED ALUMINA PROJECT
Completion Date

1885. Mr COURT to the Minister for Finance and Economidc Development:
When is it anticipated that the Doral Resources white fused alumina project
will be completed?

Mr TAYLOR replied:
Construction of the fused alumina project is scheduled for completion in
December 1991.

RESOURCE PROJECTS - DELAY
Environmental Process Uncertainty

1889. Mr COURT to the Minister representing the Minister for Resources:
(1) Did the Federal Minister for Industry, Senator Button, in October say that

major resource projects had been stalled because of uncertainty over
environmental processes?
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(2) If yes, are any of the projects referred to by the Minister in Western Australia?
(3) If yes, what are these projects?
Mr TAYLOR replied:
(1) On 29 October 1990, Senator Button's Department of Industry, Technology

and Commerce commented on die findings of a report by the Bureau of
Industry Economics to the effect that, "The uncertainty resulting from the lack
of uniform standards and the frequent unpredictable changes to the rules were
a major source of concern."

There is nothing in die news release to indicate that Senator Button's
department was referring specifically to projects in WA. Western Australia's
environmental assessment system is functioning efficiently. Proposals for
uniform national environmental processes should therefore be approached
cautiously as they might well lessen the effectiveness of the current State
system.

INDUSTRY - PRINCESS ROYAL HARBOUR
Pollution Reduction Assistance

1892. Mr MINSON to the Minister for Finance and Economic Development:
(1) Has the Minister any plans to assist Albany foreshore industries in their

efforts to cut back on their pollution loads into Princess Royal Harbour?
(2) Is the Minister aware that these industries may suffer severe financial

difficulties in these efforts?
(3) If so, what plans are in place to make sure that the industries, and therefore

the town, do not suffer?
Mr TAYLOR replied:
(1)-(3)

Yes. On 16 November 1990 1 announced a proposal which would meet the
overall financial capacities of industry and also meet the Environmental
Protection Authority target for pollution loads to Princess Royal Harbour.
The proposal involves the Western Australian Water Authority contributing
up to $1.6 million, which is half the estimated capital cost of a centralised
waste treatment plant. The industries would be responsible for the remaining
50 per cent of the capital cost plus annual operating costs estimated to be
$230 000- Industry would contribute on the basis of effluent load and quality
and would also be required to make a commitment as to its continued future in
Albany. Discussions are continuing with industry to establish its interest in
this proposal.

PORTS AND HARB3OURS - GERALUTON PORT AUTHORITY
Mineral Sands Storage Facility - Expenditure

1911. Mr McNEE to the Minister for Transport:
(1) Why is the Geraldton Port Authority spending $17.5 million on a storage

facility for mineral sands?
(2) Why is not the provision of this facility considered the responsibility of the

shipper?
Mrs BEGGS replied:
(1) The Geraldion Port Authority is intending to spend $17.5 million over a

number of years on mineral sands storage facilities for use by AMC Mineral
Sands Ltd. The provision of these storage facilities by the port authority will
free up land currently used by the port authority for storage of mineral sands,
will increase the berth capacity by 20 per cent, will allow the effective use of
rail transport instead of transporting the mineral sands by road to the port, and
will assist die port in controlling existing dust problems associated with
mineral sands handling. The port authority will charge AMC for the use of
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the facilities and the expenditure will provide a reasonable profit to the port
authority over the life of the project.

(2) The storage facilities will be constructed on port authority land and are
expected to have a life of approximately 20 years. This may exceed the life of
the AMC mineral sands project and, therefore, it makes sense that the port
authority should own and control the asset rather than having the ownership of
the facilities in the hands of a private organisation. AMC is already
committed to making substantial contributions to the provision of
infrastructure for the project including providing willing stock to enable
Westrail to transport the miineral sands by rail in accordance with the State
agreement with AMC.

TAXIS - HANDICAPPED
Taxi Users' Subsidy Scheme Review

19 12. Mr McNEE to the Minister for Transport:
In regard to the review of the taxi users' subsidy scheme for the disabled, will
the Minister provide details of this review and give an assurance that the
scheme will be improved rather than downgraded?

Mrs BEGGS replied;
The taxi users' subsidy scheme review process involved the Subsidised Taxi
Scheme Advisory Committee, which comprises people representing the taxi
industry, relevant Government departments, and people with disabilities.
There is no intention to downgrade the scheme.

PROGRAM STATEMENTS - TRANSPORT DEPARTMENT, POLICY AND
PLANNING PROGRAM

Refrorm and Progress of the Land Freight
System

1913. Mr McNEE to the Minister for Transport:
What are the detailed proposals of the Department of Transport's policy and
planning program contributing to the reform and progress of the land freight
system, as outlined in Program Statement, Vol. 2?

Mrs BEGGS replied:
The Department of Transport's 1990 work program associated with land
freight transport policy is primarily focused on -

finalising the reviews of rail regulated traffics;
participating in a national approach to developing a consistent,
efficient and equitable system of road use charges and funding;
reviewing the commrercial goods vehicle licen sing system.

In addition, the departmrent is undertaking work in relation to the
Commonwealth Inquiry into Rail Transport and the establishment of a
national rail freight corporation.

PROGRAM STATEMENTS - TRANSPORT DEPARTMENT, POLICY AND
PLANNING PROGRAM

-Transport Modelling of the Central City Parking System ----
1915. Mr McNEE to the Minister for Transport:

In regard to transport modelling of the central city parking system -
(a) (i) are the objectives of encouraging more people to use public

transport and providing improved central city parking
consistent;

(ii) if so. how;
(b) does Perth provide more parking per capita than any other city in the

world;
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(c) would the Minister consider recommending to Cabinet chat a review of
the restriction on local governments requiring them to spend all
revenue gained from car parks, meters, parking fines etc. on providing
more parking facilities, be undertaken?

Mrs BEGGS replied:
(a) ()(i

Government policy is aimed at providing for a balance of transport
modes, both private and public, appropriate to the needs of the
traveller. No one mode is suitable for all purposes, and the
encouragement of the use of public transport where appropriate is
consistent with the provision of parking facilities for use where public
transport is not suitable or feasible.

(b) The Perth central area does have a high level of parking provision, on a
per capita basis, and in respect of the number of long-term spaces provided for
commuters. Latest figures available for other large cities suggest that Perth is
in the top two or three cities in the world. However, the latest available world
figures are nearly 10 years old, and any comparisons should be treated with
caution.

(c) Current legislation only gives me control of parking matters in the City of
Perth. A review of the provision of the City of Perth Parking Facilities Act is
under way.

ESTIMATES COMMITTEES B AND C - LEGISLATIVE ASSEMBLY
Outside Staff Recording Costs

1947. Mr MENSAROS to the Speaker:
What was the aggregate cost of engaging outside staff and/or contractors to
record the Consolidated Revenue Fund Appropriation Bill's Committee stage
debate by the Legislative Assembly in Committees B and C?

The SPEAKER replied:
Accounts have not yet been finalised, however costs associated with recording
and transcription are expected to be $7 500.
The verbatim transcripts also incurred additional printing costs. The
estimated cost of printing the daily Hansard for the three committees is -

CommitteecA $1440
Committee B $3 050
Committee C $3 340

QUESTIONS WITHOUT NOTICE

ROYAL COMMISSION OF INQUIRY - TERMS OF REFERENCE
Fitzgerald Inquiry Terms of Reference - Clause Inclusion

488. Mr MacKINNON to the Premier
(I) Is the inister aware that the Fitzgerald inquiry terms of reference were, in

August 1988, extended at the request of Mr Fitzgerald to include the
following clause -

4. Any other matter or thing appertaining to the aforesaid matters or
any of them concerning possible criminal activity, neglect or violation
of duty, or official misconduct or impropriety the inquiry into which to
you shall seem meet and proper in the public interest.

(2) Will the Premier assure the House chat a similar clause is included in the
terms of reference for the WA Inc Royal Commission?

(3) If not, why not?
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Dr LAWRENCE replied:

Ihe point is that, as 1 have already said, 1 shall announce the terms of
reference of the Royal Commission. I am aware of chat quote, but I regard
this as a Royal Commission into activities in Western Australia following
events which have occurred in Western Australia, with a Western Australian
chanacier. To say that it is like the Fitzgerald inquiry, or that it has the same
characteristics, or that it should be conducted in the same way, or indeed that
it should be conducted by Mr Fitzgerald, is to ignore the Opposition's own
arguments. The terns of reference will be sufficient to cover the matters
about which allegations have been made, and sufficient to address the
question.

Mr MacKinnon: Who will draft the terms of reference?
Dr LAWRENCE: The Government will.
Mr Macinnon: Who in the Government? Crown Law?
Dr LAWRENCE: We are obtaining the proper advice about the terms of reference

which will give flesh to the comrnitm~ent I gave on Monday. I am not
importing terms of reference, commissioners or anything else from anywhere
if they are not appropriate. The Opposition might as well have quoted terms
of reference from the other 30 or 4.0 Royal Commissions which have been
held in Australia in the last 20 years. We will have terms of reference
appropriate to the matters to be discussed. I shall announce thenm when they
are ready, and I shall name the commissioner and the necessary changes to the
legislation, If the Opposition has problems with them, that will be the time to
speculate.

HQMESWEST - PUBLIC HOUSING PROJEa7S. BAYS WATER
489. Dr EDWARDS to the Minister for Housing:

Would the Minister please advise on public housing projects planned in the
near future for Bayswater?

Mrs HENDERSON replied:
The Government, through Homeswest, last month awarded two contracts for
housing construction in Bayswater. The first contract is for the con struction
of five town houses at Lawrence and Hester Streets, Bayswater. It was
awarded to S. Geha and Co Pry Ltd, and the contract price was $268 000. The
second contract was for the construction of four town houses at Hatidrill and
Hester Streets, Bayswater, also awarded to the same company. The value of
die contract was $218 000. Building licences have been approved and
construction has already commenced at both these sites.

BILLS - NEW BILLS
Priority Notijfication

490. Mr W[ESE to the Leader of the House:
(1) Given the unprecedented number of Bills introduced into the House this

week - that is, 20 - and the enormous volume of legislation now on the Notice
Paper -that is, 52 pieces of legislation - will the Government give the House
an indication at the earliest possible opportunity which Bils must be dealt
with before the House rises in two weeks' time and which Bills may be held
over to the autumn session?

(2) If yes, when can we expect such notification?
Mr PEARCE replied:
(1 )-(2)

I appreciate the question, and it is a good question, altough I might say that if
the member had been here a little longer he might not have suggested that this
matter was in any way unprecedented.
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Mr Macinnon: It has happened every year since you have been here.
Mr PEARCE: Yes, and I have been here since 1977, so I had six years of it when the

Court Government was doing the same thing. The Court Government was
notorious for not legislating and the littlc legislating it did was always done in
the last couple of weeks of the session. The fact is that it has always been the
Government's practice to bring in Bills as they ame available so that members
will have the maximum amount of time to look at them. That means leaving
Bills lying over at the end of a session for die following session; that is what
we have done consistently since I have been Leader of the House, and that
was the practice before.
A problem with that has arisen now because of the refusal of the upper House
to deal with Bills which are halfway through that process. Under the
Constitution we are obliged to prorogue Parliament once a year, and the
normal thing is to prorogue at the end of a year's session, before the next
year's session. If the upper House does not reinstate Bills to the Notice
Paper -

Mr Macinnon interected.
Mr PEARCE: Would the Leader of the Opposition stop yapping? If he could control

his upper House colleagues he may be able to help a more efficient operation
of this Parliament by attending to the inefficiency I am about to point to.
Members will be aware that some time in this Parliament this year was taken
up by debating Bills such as the Tobacco Bill, which we had previously
debated. They had gone through this House to the upper House and were in
some part of a process in the upper House. Wben we reached the end of the
session, they were left to lie over and the upper House by a vote of the
National Party and the Liberal Party refused to reinstate those Bills and we
had to start the whole process over again with half a dozen Bills. If when we
reach the end of a session we cannot leave Bills lying on the Notice Paper in
the way that the member seeks to have us do, because we have to then start
ftrm scratch with regard to those Bills, it would be impossible for the
Government to operate in this way.
I intend to discuss with the organiser of business for the National Party, the
deputy leader of the National Party, and the organiser of business for the
Liberal Party, the member for Marmidon, what is considered to be essential
legislation for this session and what, in our view, can lie over. However, I
will be seeking at the same time a clear commitment from parties opposite
that, if we go through what, until last year, has been the normal process of
leaving Bills lie over through a prorogation on the basis that they are partly
dealt with, those things will be reinstated in either House to the point in the
Notice Paper where they were when the Parliament came to its normal end; so
that we do not reach the ridiculous position of spending half of the autumn
session of Parliament redebating items here which we have debated during
this session. [[ I can have an undertaking from the Opposition parties on that
matter I will have no difficulty in giving the member for Wagin the
assurances he seeks.

Mr Court: When I first came here, at the end of each year both Houses were balanced
up and not many pieces of legislation were carried over to the next year. You
have changed that practice by bringing in a lot of Bills at the end of the
session which can in no way be handled; so in my eight years here it has
completely changed. We used to stay back here while the Houses were
balanced up. Do you remember those nights when we would wait until
four o'clock in the morning to get the Houses balanced?

Mr PEARCE: Yes, that is right.
Mr Court: We used to go and have a party together afterwards; but you have thrown

out that process.
Mr PEARCE: No, that is a very unfair statement. The fact is that in the last eight
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years what has changed is the way in which the upper House has dealt with
legislation. In the old days the Legislative Council actually used to pass some
Bills; it dealt with Bills expeditiously. These days we are in the strange
position where a flood of legislation has been going to the upper House - that
is, some very major Bills - only to disappear. The Leader of Government
business in the upper House often asks me for something for the upper House
to do because every matter the Council gets is whacked off to the Legislation
Committee. It stays there until it rots. Things have disappeared into that
black hole, never to be seen again. Bills have been debated extensively in this
House after intensive consultation by the Government; they go to the upper
House, and are referred to the Legislation Committee which then writes to
every citizen of Western Australia inviting each to appear before the
Legislation Committee to give a view about the legislation.
The Legislation Committee of the upper House is tn~g to do the job of
Government. I do not mind that it tries to do that but can it do that quickly,
please? It is no good members opposite asking the Government to get the
lower House to rise at the same time as the upper House in order to have a
joint Christmas party when the Opposition cannot get its members upstairs to
deal with legislation. The Opposition should get its colleagues to deal with
legislation speedily and we will have no problems.
I reiterate the point that we should deal with a certain number of Hills this
session comfortably and leave the remainder to lie over. We are happy to do
that. However, we can only do that if we receive a clear commitment from
the Opposition parties that they will not seek to interfere with that process by
redebating matters that have already been decided.
WALKER, MR PHILIP E. - UNREGISTERED BUILDER

Builders Registration Board and Ministry of Con'sumer Affairs Inquiry
491. Mr DONOVAN to the Minister for Consumer Affairs:

Has the Minister any knowledge of an unregistered builder by the name of
Philip E. Walker, and have the activities of this builder been the subject of
investigations by the Ministry of Consumer Affairs and/or the Builders
Registration Board?

Mrs HENDERSON replied:
I thank the member for some notice of the question. The activities of
Mr Walker were brought to the attention of both the Builders Registration
Board and the Ministry of Consumer Affairs earlier this year, and the shoddy
workmanship of this builder was the subject of a front page story in the
Consumer Affairs journal, The Fine Print, in May this year.
As a result of the inquiry by the Builders Registration Board, Mr Walker was
ordered by the board to pay a couple in Gooseberry Hill the sum of $20 865 to
rectify faulty and unsatisfactory work. This amount has not been paid.
Mr Walker was also prosecuted under section 4(1)(A)(b) of the Builders'
Registration Act for carrying out building work exceeding $6 000 when
unregistered as a builder.
On Monday, 19 November, Mr Walker was fined $400 in the Perth Court of
Petty Sessions with costs of $321.20 for acting as an unregistered builder. -1
am informed, Mr Walker is currently in Sydney but in recent months has been
trading as Pandar Steel Framing of Beverley. It is reported he has left the
Beverley area having accumulated many unpaid debts. Mr Walker is an
undischarged bankrupt.
I am grateful to the member for drawing this matter to my attention because it
highlights two points raised by the Leader of the House. Firstly, a Bill came
to this Parliament which will greatly increase fines for unregistered builders'
continuing to build after being deregistered.

Mr Minson: Don't forget he is a bankrupt and cannot pay those people.
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Mrs HENDERSON: The Bill I refer to has gone backwards and forwards between
the two Houses because Opposition members in the upper House seek to
exclude a particular country are from the jurisdiction of the legislation.

Mr Fred Tubby: At their request!
Mrs HENDERSON: The member does not have a very credible record in this area.

That Bill has been delayed for several months; as a result, the fines which we
had increased substantially to bring into line with current costs -

Several members inceuected.
The SPEAKER: Order!
Mrs HENDERSON: The Bill has gone backwards and forwards in exactly the same

way that this unregistered shoddy builder -

Mr Fred Tubby: Where has that builder gone?
Mrs HENDERSON: He is seeking to conduct work in Beverley. That is exactly

what will happen in the area that the Opposition spokesman for Consumer
Affairs is seeking to separate -

Mr Omodci: The Shire of Irwin is the only area affected.
Mrs HENDERSON: I am explaining how these sorts of builders find refuge in those

parts of this State which are not covered by legislation. We sought to include
those areas in the legislation; the Opposition has sought to exclude them.
That activity gives comfort to those sorts of builders and provides the
opportunity for them to continue to rip off consumers in the way this man has.

PARLIAMENT - WORKLO)AD INCREASE
492. Mr THOMPSON to the Leader of the House:

Following on from the question I asked earlier about the workload of this
Parliament -

(1) Will he concede that in the last 20 years there has been a significant
increase in the amount of work which comes before this Parliament?

(2) Will he also concede that this Parliament, having sat for 40 days last
year - leaving 325 days in which the Parliament did not sit - is not
sitting for any longer than it was 20 years ago?

(3) Bearing in mind that we have this end of session rush occurring at the
moment, will the Governm-ent consider that this Parliament move from
the situation of a part time Parliament and sit on more days of the
year?

Mr PEARCE replied:

The member makes a fair suggestion in pointing to the fact that the role of the
Parliament has changed over time and that its workload has increased.
However, the implementation of the suggestion offered by the member would
require discussion and consensus, Although I can see the logic of the
suggestion, I prepare a program for the following year well in advance so that
members can organised other matters. However, I have been approached by a
number of members from all parties, including the member's party -

Mr Thompson: Those approaches have been unauthorised by the leader!
Mr PEARCE: The member's party would be the only party in the State, or the world,

in which schizophrenia would double the voting strength!
I receive all kinds of approaches from members to leave certain parts of the
year available so that other work can be done, such as that of Select
Committees - in the case of the deputy leader of the National Party's
committee, that can occupy nine or 10 months a year. I understand all the
things that members have to do when they are away from the Parliament.
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When we put together a program it is predicated on a three day sitting week.
If that were to be changed it would require some discussion. We have even
had a huge nmoun: of opposition to the new sitting hours which were
introduced to try to bring some efficiency to the Parliament. Also, we would
have to find some way in which people do not ask for gaps in the sitting year
for which they currently ask.
The logic of the member's suggestion is not supported by the majority of
members a: the moment, and the matter should be further discussed; maybe a
consensus could be reached about doing things in a different way. if that were
achieved, the pairing and the court arrangements would probably have to be
similar to that which operate in Houses which sit the year round. The mother
of Parliaments, the House of Commons, sits for five days a week almost all
year. but it does so in the absence of Ministers nearly all of the time and the
Prime Minister is present only on occasions. Quite often only three members
may be in the Chamber. On Friday, which is private members' day, the
Speaker or his deputy is in die Chair and a person would be grieving and
another person would respond on behalf of the Minister - that is it. If people
are prepared to have that type of situation, in a broad context maybe we could
have that sort of arrangement. However, die member is pointing to a useful
debate, and that debate must be held before a decision could be made.

PHYSIOTHERAPY - COMMUNITY PHYSIOTHERAPIST PROGRAM
Discornanunce

493. Mr BLAIKEE to the Minister for Health:
(1) Can he advise whether the community physiotherapist program involving the

over 554s mobility program, the aquarhythmics program, the frail aged hostel
exercise program and the disability group program - involving therapy for
stroke sufferers - are to be discontinued?

(2) Can he further advise whether all sessional staff, involving some 65 people in
the metropolitan area, currently employed by the Health Department are to be
dismissed without any rights of appeal?

(3) If this is the case, will the Government review this position to ensure that the
necessary physiotherapy treatment continues to be available to both city and
country people in need?

Mr WILSON replied:
(1 )-(2)

No.
(3) Not applicable.

LANDCORP - LAND HOLDINGS SALE
Industrial Lands Development Authority

494. Mr LEWIS to the Minister for Transport:
I have given some notice of this question.
(1) Is it a fact that LandCorp is currently selling land holdings to the Industrial

Lands Development Authority?
(2) -If yes to(l) -

(a) How many lots have been transferred or sold and what was the total
financial consideration for such transactions;

(b) Why does LandCorp as a Government agency need to sell land to
ILDA as another Government agency?

(c) Was the responsible inister aware of such transactions?
Mrs BEGGS replied:
(1) No.
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(2)(a)-(c)
Not applicable.

HOSPITALS - EMERGENCY OPERATIONS, CHRISTMIAS PERIOD
Adequate Staff

495. Dr TURNBULL to the Mlinister for Health:
Is the Minister satisfied that in every hospital in Western Australia, which will
be subjected to a period of emergency operations only aver the Christmas
period, adequate, skilled and experienced staff wil be available to perform the
operations?

Mr WILSON replied:
That will always be the case in every hospital in Western Australia.

POWER LINES - UNDERGROUND
Government Assistance

496. Mr COURT to the Moinister for Fuel and Energy:
(1) Will the Government be financially supporting the undergrounding of existing

power lines in towns such as Carnarvon where cyclone damage to overhead
lines is very costly?

(2) Will a special program be developed to assist local authorities in the
undergiounding of existing overhead power lines when street refurbishment
programs are caried out?

Mr CARR replied:
(1) The decision which the Government made and announced this week relates to

new subdivisions within the area of the interconnected grid system. The
Government would be prepared to give consideration to applying the same
principles to towns elsewhere in the State which are not part of the
interconnected grid system, and I would be happy to examine that question
and discuss it with my Cabinet colleagues.

(2) The costs associated with the placement of power underground in established
areas are far greater than with the undergrounding of power in new suburbs.
It would be unfair to expect the whole of the community to meet the costs
associated with that in established suburbs. I am not saying that I would rule
it out, but I expect that the financial considerations involved are such that we
would be imposing too great a cost on the community at large.

CORRUPTION - MINISTER FOR SOUTH-WEST
Personal Involvement Denial - Former Ministers

497. Mr BRADSHAW to the Minister for South-West:
An article in the South Western Times of this morning said -

Mr Smith, who became Minister in 1989, denied any personal
involvement in corruption or illegal conduct.
"I was not a Minister at the time of any of those decisions," he said.

Does this mean that he believes that corruption or illegal conduct was caried
out by former Ministers or the Government?

Mr D.L. SMITH replied:
Members on this side of the House have commented that when the Opposition
has run out of questions it asks the Minister for South-West something. I
sometimes think that is as much interest as members opposite have in the
M~inistries for the South-West, Justice and Community Services.

Mr Blaikie: You should read your statement in the Bunbwry Mail of last week.
Mr Macinnon: You said "one listens to or picks up gossip and knows bard facts in

some cases". I wonder what the "hard facts" are?
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Mr D.L. SMITH: Hon Barry House, a member of the upper House, has Iearnt well
from his leader. His leader has displayed that today; that is, he looks for any
sort of sleaze that is available and he directs it at individuals.

Point of Order

Mr BLAUCIE: Mr Speaker, I draw your attention to Standing Order No 129 -

Dr Gallop: Come on, you idiot!
The SPEAKER: Order! When a point of order is being taken, I expect to be able to

hear it and, following that, any comments which need to be made will be
heard in silence from those people not given the call.

Mr BLAIKIE: Standing Order No 129 relates to offensive words against members of
Parliament. I ask die member to withdraw his offensive remarks about a
member of another place.

Mr Pearce: Which ones?
Mr Clarko: He used the word "sleaze".
The SPEAKER: I did not hear any words which sounded unparliamentary.
Mr Clarko: "Sleaze" would have to be worse than 'hypocrite".
The SPEAKER: There is a different referee here now.

Questions without Notice Resumed
Mr D.L. SMITH: In essence, comments that were published this morning in the

South Western Times were from a statement that I released in response to a
call by the member for South West Region, Hon Barry House, for mec and all
other members of Caucus to resign because we must have been aware of what
he called illegal or improper conduct. My response was that all that I knew as
hard evidence about those matters was contained in the McCusker report, that
I was not a person to listen to gossip and that the gossipy matters had
emanated from members opposite. All matters that were in any way illegal
are now the subject of a Royal Commission and that is the proper place for
those matters to be discussed. I can rely only on what was in the McCusker
report and the findings that Mr McCusker made in these matters. His finding
was that there was no illegal conduct by any member of the Government.

EDUCATION - MONITOR STANDARDS PROGRAM
Maths, English and Science

498. Dr TURNBULL to the Minister for Education:
(1) When was the program to monitor standards in education set up for

mathematics, English and science?
(2) Why has the Ministry of Education discarded this program for science while

retaining it for maths and English?
(3) What detrimental effects will this have on the standards of science education

in Western Australia?
Dr GALLOP replied:
(1)-(3)

The program has been developed over the last 12 months and results of testing
are being collated currently. I am not aware that the extension of the program
fromn maths and English to science had been discontinued. I am at a loss to
understand the sources from which the member for Collie has reached her
conclusions about this matter.

AGRICULTURE PROTECTION BOARD - STAFF CUTBACKS
499. Mr OMODET to the Minister for Agriculture:

(I) Have there been any cutbacks in staff at the Agriculture Protection Board?
(2) If so, will the Minister explain why the cutbacks have occurred?
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(3) How is the Agriculture Protection Board responding to complaints about
Argentine ant infestations?

Mr BRIDGE replied:

I wil need to check information in order to give a precise answer. I suggest
that the member place his question on notice and I will be happy to respond in
writing.

The SPEAKER: It is my view that if a question is put in this place the-answer should
be given in this place. The practice of members accepting that a reply can be
sent in a letter form is, in my view, not appropriate. The member can take
whatever action he likes but my view is that it should be put on the Notice
Paper in order that it can be answered in this place properly.


